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YK 347.794/795 KOpuanuni Hayku

[TOHATTA AOI'OBOPY UAPTEPY (OPAXTYBAHH)

bozocnaseuwv H.I.

3aobyBaudy cTyneHa 6akana

NNbBi BCbKUN pepXaBHUW YHI Bep:

M. JlIbBIi B

OmHMM 3 OCHOBHUX TpaHCIOPTHHUX JOTOBOPIB € JIOTOBIp 4apTepy
(ppaxtyBanHs). JlaHuil AOTOBIP 3aCTOCOBYETHCS Y MOPCBKOMY Ta MOBITPSIHOMY
MEPEBE3€HHI Ta pEryjlo€ BIIHOCMHU SK Yy BHYTPIIIHbOJAEPKAaBHUX, TaK 1
MDKHApOJHUX TPAaHCIOPTHUX cHoJdy4YeHHsX. Hes3Bakarounm Ha Te, 10 JOTOBIp
yaptepy ((ppaxTyBaHHS) Ma€ JIOBrY ICTOPIIO, HA CHOTOAHIIIHIN JI€Hb ICHYE JOCUTH
0araTo MuUTaHb, OB’ SI3aHUX 13 1Or0 BU3HAUEHHSM Ta IPABOBOIO MPUPOIOIO.

Bignoimno mo 4. 1 cr. 912 IIK VYkpainu, 3a J0roBOpoM HapTepy
(ppaxtyBaHHs) o1Ha cTOpOHA (PpaXTIBHUK) 3000B’A3Y€ThCA HAJATH APYT1d CTOPOHI
(bpaxTyBadbHUKOBI) 3a IUIATY BCIO 200 YAaCTHHY MICTKOCTI B OJIHOMY UM KIJIBKOX
TPAaHCIOPTHUX 3aco0ax Ha OJAMH ab0 KUIbKa PEWCIB JUisl NEPEBE3CHHS BAaHTAXKY,
nacakxupiB, 6araxy, Moty ado 3 1HIIOI METOI0, SKIIO 1€ HEe CYNEPEeUnTh 3aKOHY Ta
1HIIIMM HOPMAaTUBHO-TIPABOBUM aKTaM.

Hocutb cxoke BHU3HAueHHs 3akpimieHe y cT. 203 Kopekcy TOProBeibHOTO
MOpeEIUIaBCTBa YKpaiHH, BIATOBIIHO 70 AKOi 3a JIOTOBOPOM uapTepy (PppaxTyBaHHS)
CyJlHa Ha NIEBHUU Yac CYJHOBJIACHHK 3000B'3yeThCs 32 00yMOBJeHY MaTy (dpaxr)
HaJaT CyAHO (paxTyBaJbHUKY JJIS TEPEBE3CHHS MacakKUpiB, BAHTaXIB Ta s
IHIMMX  IUIEH TOPTOBETLHOTO MOpEIUIaBCTBA Ha TMeBHWM 4ac. Hanmane
(GpaxTyBaJbHUKY CYAHO MOXE OyTH YKOMILIEKTOBAHE eKinaxxeM (TaiiM-uapTep) abo
HE CTOpS/UKEHE 1 HE YKOMIUIEKTOBaHE ekinmaxkem (OepOoyT-uapTep). 3rigHo CT. 1
[ToBiTpsiHOrO KOAEKCY YKpaiHu, yapTepHE MOBITPSHE MEPEBE3CHHS — HEPETYJsipHe
MOBITPSIHE TIEPEBE3EHHSI, 110 3IMCHIOETHCS Ha IIJACTaBl JIOTOBOPY 4YapTepy
(ppaxTyBaHHA), 32 AKMM aBlalepeBi3HUK HaJae QpaxTIiBHUKY ab0 (hpaxTiBHUKAM 3a

1J1aTy BU3HAYEHY KUJIBKICTh MICIh @00 BCIO MICTKICTh MOBITPSHOTO Cy/JHA Ha OJWH
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a00 IeKiabKa perciB AT IEPEBE3CHHS TTACAXKUPIB, Oaraxxy, BaHTa)Xy a0 TOIITH, 10
3a3HaueHl (paxTiBHUKOM. [lopsgok 3miiiCHEHHS dYapTEepHHUX pEHciB, a TaKOX
0COOJIMBOCTI JIOTOBOPIB MOBITpsiHOTO 4HapTepy ((Pppaxty) BcTaHoBieHo IIpaBumamu
BUKOHAHHS YapTepHUX peiciB, 3aTBepkeHnMu Hakazom MiHicTepcTBa TpaHCTIOPTY
VYkpainu Big 18 tpaBusa 2001 poky Ne 297.

JlaHe BHW3HAuYCHHs 3HAWILIO CBOE BIJOOpPa)KEHHS W y HAyKOBIM JIOKTPHHI.
O.T'. Kanmin BW3Ha4YaB 4YapTep SK JOTOBIP MOPCHKOTO TIEPEBE3CHHSI BaHTAXYy, 3a
SKUM OJiHa CcTOpoHa ((paxTiBHUK) 3000B’S3y€ThCS TOAATH CYAHO [0 TIOPTY
HABAHTAKCHHS, TPUHHATH 1 MEPEBE3TH BaHTAX MOPEM JI0 MOPTY MPHU3HAYEHHS Y
BIIBEJICHUX JJISI I[i€1 METU YCIX BAaHTXXHUX MPUMINIEHHAX CyAHA a00 B iX MEBHIM
YacTUHI 1 BHUJATH WOro YINOBHOBAXKEHIM Ha oOJepXKaHHS BaHTaxy o0co0i
(omepxyBaueBi), a 1HIIA CTOpoHA ((ppaxTyBaIbHUK) 3000B’A3yE€ThCS 3a0€3MEUUTH
Ipeq sBIICHHS TPU3HAYEHOTO JO TIEPEBE3CHHS BaHTaXy 1 CIUIATUTA 3a HOTO
NepeBE3CHHs BCTaHOBIIEHY Tuiaty (¢dpaxr) [1, c. 10].

[. A. JlikoBcbka, XapaKTEpU3yHOUH [IOTOBIp TMOBITPSIHOTO YapTepy Yy
MDKHApOAHUX BIJHOCHHAX, BH3HA4Ya€ HMOro sK yroay, 3a SKOK OJHA CTOpOHa
(ppaxTiBHMK) Hajae 1HIIK CTOpoHI ((PpaxTyBalbHUKY) 3a IUIaTy MICTKICTb
MOBITPSHOTO Cy/JHA 3 METOK BHKOHAHHS TMOBITPSHOTO TI€PEBE3EHHS, SIKIIO
JOoTpUMaHa Xxo4a O OJIHa 3 HACTYIHUX yMOB: (PpaxTiBHUK Ta (PpaxTyBaJIbHUK €
rpoMajsiHaMd a00 IOPUIUYHUMHU OCOOAMU PI3HUX JEprKaB; MYHKT BIANPABICHHS 1
MYHKT MPU3HAYCHHS YapTEPHOTO TIEPEBE3CHHS PO3TAIIOBaHI y PI3HUX JAeprkaBax abo
Ha TEpUTOPIi OJHIET JAeprkaBU, aje Y3TOoJKEHa 3yNMHUHKA INependadeHa Ha TEpPUTOPIi
1HIIOT AepkaBu [2, ¢. 5].

Takum 4YuHOM, OCOOJMBICTIO JOTOBOpPY uapTepy ((dpaxTyBaHHs) € HaJaHHS
bpaxTyBaIbHUKY MICTKOCTI a0o0 ii yacTuHu y cygaHa. CaMe 3a i€l 03HAKOK JOTOBIp
gaprepy ((ppaxTyBaHHS) BIAPI3HAETHCS Bl JOTOBOPY NIEPEBE3CHHSI.

VY 4. 2 cr. 912 IIK VYkpainu yknaneHHs 7oToBOpY 4aprepy (ppaxTyBaHH:), a
TakoXk ¢opMa IBOTO JOTOBOPY BCTAHOBIIOETHCS TPAHCTIOPTHUMH KOJEKCAMHU

(craTtyramnm).



JloroBip yaprepy ((ppaxTyBaHHS) YKIAIA€ETHCS Ha TPHOX BUIAX TPAHCIOPTY —
MOPCBKOMY, PIYKOBOMY Ta MOBITPSIHOMY.

B opniii 13 mepmmx KpaiH TalM-uapTep 3’sBUBCS y BenukoOpuranii. B
aHTJINCHPKOMY TpaBi TallM-yapTep BHU3HAYAIOTH SIK JOTOBIP, SIKMUH YKIQJAa€ThCS Ha
NEeBHUM 4Yac, 3a SKUM (PpaxTyBaJIbHHK BIIPaBl BUKOPUCTOBYBATH CYJIHO IS
NEPEeBE3CHHs] BJacHUX a00 YYy>KMX BaHTaXIB, a KalliTaH, MPU3HAYEHUU CYIHO
BOJIOAUIbIIEM, TIOBHHEH BHJABaTH KOHOCAMEHTH HA MPHUHHATI 10 TEpPEBE3CHHS
BaHTaxl1 [3; c. 6]. ¥V cnpaBi «Sea and Land Securities v WilliamDickinson» 1942 p.
Cyll 3a3Ha4yMB, IO CYTHICTb TallM-dyapTepy B HOro cydyacHiid (opmi mnoisdrae y
JIOMOBJIEHOCTI MK CYJHO BOJIOJIUIBLEM 1 (DpaxTyBaAIbHUKOM IPO TE, IO MNPOTATOM
0OyMOBJIEHOTO TEPIOy CYAHO BOJIOAUIELb Ha/laBaTHME MOCIYTH 32 MOCEPEIHICTIO
Horo ciy»00BIIIB 1 KOMaHAM JJisl TOTO, 00 MEPEBE3TH BAHTAXK, SIKUM 3aBaHTAKUB HA
fioro 6opT PpaxTyBajdbHUK. Y LbOMY HEMa HaliMy ab0 OpeHIM BKa3aHOTO cyAHa [4,
c. 128].

BianosinHo no 3aranbHoro mnpasa AHriili Ta CIIHA B OCHOBI pO3MeXKyBaHHS
yapTepy 1 JIOrOBOpPY IEpPEBE3€HHS BaHTaXy 3a KOHOCAMEHTOM JIEKHUTh MOl
MOPCBHKHX MEPEBI3HUKIB HA MPUBATHUX 1 3aranbHUX. [[puBaTHUIl nepeBi3HUK (private
carrier) HaBiTh 32 HASBHOCTI Ha CYJIHI BUIbHUX MPHUMIIICHh BIpPaBl Ha BIACHUN
po3cyn TNpuUUAHATH a00 BIAXWIMTH MPOMO3UINI0 TPO BCTYH JO JIOTOBOPY
dbpaxTyBaHHS, SKUH O(QOPMIIOETHCS YapTEPOM. 3arajbHUM MEPEeBI3HUK (common
carrier) 3000B’s13aHUI MPUNHATHA BaHTaX BiJl OyIb-sSKOi 0COOM, sika Oakae yKJIacTH
JIOTOBIp TEPEBE3CHHS, 32 YMOBH, 1110 Ha CYJIHI € MICIIE JIJI1 PO3MIIICHHS BaHTaXY.
JloroBip Tpo TepeBe3eHHs, SKUW YKIANAa€ThCs 3 3arajbHUM TEPEBI3HUKOM, €
JIOTOBOPOM MOPCBHKOTO MEPEBE3CHHS 3a KOHOCaMeHToM [1; c. 21].

Busnauennst TaiiM-uaptepy 3akpimieHe y §557 HiMmeubkoro TOproBoro
VJIOXEHHS. 3a JIOTOBOPOM TalM-uapTepy (GpaxTiBHUK 3000B’S3y€ThCS TeEpen
dpaxTyBaJbHUKOM HaJaTH HOMY Ha TEBHUW Yac BU3HAYEHE MOPCHKE CYIHO Ta
MOCJIYTH €KIMaxXy JJig TepeBEe3eHHs BaHTaXiB ab0 mMacaxupiB abo s 1HIIMX

oOyMOBJIeHUX TLIEH [5].



Y KowmepmiitHomy kozekci IcmaHii Takok 1CHY€ TMOHSTTS JOTOBOPY TaiiM-
qapTepy, AKUil BU3HAYAETHCS SIK JIOTOBIP, 3a SKUM CyIHOBOJIOJALICIH a00 Cy/I0XOAHA
KOMITaHis, 30epiraroyu CBOE BOJIOJIIHHS CYJAHOM, 3000B’SI3Y€ThCS 3a OOYMOBJICHY
cyMy (¢ppaxT) Hamatu (GpaxTyBaJIbHUKOBI CyJHA y KOPUCTYBAHHS Ha MEBHHUH CTPOK
(menn, micsip abo pik (cT. 934) [6].

Bianosigno no cr. 6.810. I{uBineHOTO KOMekcy PecnyOmiku JIuTBa, daprep-
napTa (4apTep) — Ie JOTOBIp, 3a SAKUM OJHA CTOpPOHA (BIACHUK) 3000B’S3y€THCS
HaJaTy 1HIIH CTOpoH1 ((ppaxTyBaIbHUKY) 32 BUHArOPOy TPAHCIOPTHUM 3acid abo
MOro 4yacTUHY JUIsl IEPEBE3EHHS BaHTaXy, MacaxupiB abo 6araxy [7].

Binrak, MoxHa 3pOOMTH BHCHOBOK, IO TIOHATTS JIOTOBOPY dYapTepy
(bpaxTyBaHHA) CKJIANOCS K HA PIBHI MDKHAPOJAHUX NMPUBATHUX BIAHOCHH, TaK 1 Ha
pPIBHI HalllOHAJbHUX 3aKOHOJABCTB MPOBIJIHUX J€pikaB. be3yMOBHO, pO3yMIHHA
OpUPOAN JOTOoBOpy uaprepy ((paxTyBaHHs) y KOXKHIA OKpeMidd KpaiHi MoOxe
BIJIDI3HSTHUCS 3aJIe’KHO BiJ CTYIEHS PO3BUTKY OKPEMHX BHJIIB TPaHCIOPTY,
iIcTOpUYHUX (AKTOPIB, OCOOIMBOCTEN MPAaBOBOi CHCTEMHM, IO OJHAK HE BUKIIIOYAE
MO>KJIMBOCTI TI€BHOI yHidiKaIlli HOpM IpaBa 3 ypaxyBaHHSM IPOIECIB CBITOBOI
riio0anizarnii.
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M . Bi HHu U S,

[leBHMIT yac iCHyBalO ySBIEHHS, IO “OpUpoAa — Xpam, a JIOJUHA B HBOMY —
rocrojap”’, 1m0 JIOJWHA Mae HEOOMEXeHl MpaBa i MOXJIMBOCTI mepelynoByBaTu
npupoAy. Alle TOCTIMHO 3pocTarodi MOTpeOM CYCHUIbCTBA HE BIANOBIAAIOTH
OOMEXEHUM MOXIMBOCTAM Olochepu. [OJOBHUMHM TPUPOJAHUMHU PECYpCaMHU
BUCTYNAIOTh 3€MJIs, TOBITPS, OKEaHW, PIYKH, 03€pa, MA3eMHI BOJH, POCIHHH,
TBApUHU, MIKpOOPTraHi3MH, KOPUCHI KOTIAJIUHU.

3emutsi € OCHOBHHMM HAI[IOHAIBHUM 0aratcTBOM, 110 TiepedyBae 11 0CoOIMBOIO
OXOpOHOI JiepkaBu. [IpaBo BiacHOCTI Ha 3emiio TapaHTyeThes. lle mpaBo
HaOyBa€eThCsl 1 peali3yeTbCcsl TPOMAAsTHAMU, IOPUAMYHUMU OCOOAMU Ta JIEPHKABOIO
BUKIIIOYHO BIAMOBITHO 10 3aKOHY. Cy0'€eKTH TOCHOJaproBaHHS BUKOPHCTOBYIOTH Y

CBOIM TOCHOMAPCHKIM ISUIBHOCTI MPHUPOJHI PECYpCH B PEXKHUMI CIEIIaJIbHOTO
9
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MPUPOIOKOPUCTYBAHHS BIAIOBIIHO JO 3aKOHIB, Y TOMY YHCII Ha MpaBaxX BJIACHOCTI
Ta TpaBaX KOPHCTYBaHHsS (OpEHOW 3eMelb, BOJ, JICiB, HAaAp TOIIO), a TaKOX
BUKOPHUCTAHHS iX SIK CUPOBUHU BUPOOHUYOIO MPU3HAYEHHSA. [3 MPUUHATTIM 3aKOHY
VYxpainu "l[Ipo 0XOopoHY HaBKOJUIIHBOTO MPUPOIAHOTO CEPEAOBHUIIA" 3aKOHOJABYO
BU3HAYEHO JIBI OCHOBHI (JOpMH BUKOPHCTAHHS NMPUPOJHUX PECYpCiB: a) Ha IpaBi
BJIACHOCTI; 0) Ha IMpaBi MOCTIMHOTO 1 TUMYACOBOT'O MPUPOTOKOPUCTYBAHHS.

[Nocromapebkuit Kogexe Ykpaiau y rnasi 15 Bu3Hauae mopsI0K BUKOPUCTAHHS
IPUPOJIHUX pecypciB y cdepi rocnoaaproBanns, a [usinpuuit Kogeke (4. 2 cr. 13)
3aKpIIUII0E OOOB'SI30K YYaCHUKIB IUBUIBHUX BIJJHOCHH TP 3A1MCHEHHI1 LMBLIBHUX
IpaB yTPUMYyBATUCA BiJ AiH, sIKI MOrjau O 3aBAaTH WIKOAM JOBKULIIO, Ta (cT. 373)
pETryJIIo€ MUTAHHS MO0 MAHOBUX IMPaB Ha 3eMIIt0, Y TOMY 4Hcii (ctaTTi 373-385)
11010 MpaBa BJIACHOCTI HA 3eMJII0, MpaBa KopucTtyBaHHs (cTarTi 407-412) 3eMenbHOIO
JTIJISHKOIO IS  CUIBCHKOTOCTIIONAPChKUX TMOTped, a Takox (crarti 413-417) nus
3a0y10BHU.

[Ipupogni pecypcu sk OO'€KTH TPABOBIAHOCHH CTaHOBIIATH OCOOJIUBY
KaTeropiro 00'€KTiB, 110 1 0OYMOBIIOE CreNU(PIYHICTh X MpaBoBOro pexumy. [lo-
nepuie, MPUPOAHI PECYpCH BUKOHYIOTh KUTT€3a0e3neuyBalibHl  (PyHKII -
¢i3ioy0TIUYHE ICHYBaHHS JIIOJMHA YHEMOXKIIMBIIIOETHCS 32 BIJCYTHOCTI OYyIb-SKOTO
npupoaHoro pecypcy. [lo-apyre, dbakTuuHe maHyBaHHS JIOJWHU HaJ MPUPOTHUAM
pecypcom sik (opMa peanizailii mpaB BOJOJAUIBIS € BigHOCHOW. Ilo-Tpete, momo
IPUPOAHOTO pecypcy BapTicHA MOro OIliHKa SK MareplaJbHOTO O00'€eKTa Mae
KOHKPETHO 1CTOpUYHUM Xapaktep. Taki 0COOIMBOCTI OOYMOBIIOIOTH 1 CHenU(iKy
IIPAaBOBOTO PSKHMY TPHUPOJHHX PECYpCiB - pEryJIlOBaHHS iX BHKOPHCTAHHS,
BIATBOPEHHS Ta OXOPOHU 3a0e3MeuyyeThCsi BHUMOTaMHM SIK IyOJIYHOTO, TaK 1
NPUBATHOTO TMpaBa, IO BiIOOPAXKEHO Y CHEMiaIbHOMY €KOJIOTO-TIPaBOBOMY
pEryJIIOBaHHI MPABOBUX 3acajl MPUPOJOKOPUCTYBAHHSI.

Cy0'exT TocmoaproBaHHs, 31MCHIOIOYN TOCTIOAPCHKY AISIBHICT, MA€ TIPABO:
eKCIUTyaTyBaTH KOPHUCHI BJIACTMBOCTI HAJaHUX HOMY TMPHUPOJHUX PECYPCIB;
BUKOPUCTOBYBATH JJIsl TOCTIOJAPCHKUX TMOTPEO B yYCTAHOBICHOMY 3aKOHOJIAaBCTBOM

MOPSIIKY KOPUCHI KOTIAJIMHU MICIIEBOTO 3HAYEHHS, BOJIHI 00'€KTH, JIICOB1 peCypCH, 110
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3HAXOMAThCA Ha HaJgaHIl HOMY 3eMeNbHIM UISHIN; OJIEp)KyBaTH JOXOIU Bl
pe3yNbTaTiB TOCHOMAPCHKOI JiSIIBHOCTI, MOB'A3aHOI 3 BUKOPHUCTAHHSAM MPUPOTHUX
pecypciB; OJEep)KYyBaTH MUJIBIOBI KOPOTKOCTPOKOBI Ta JOBIOCTPOKOBI KPEAUTH IS
peainizariii 3axoJiB HI0J0 €(QEKTUBHOTO BUKOPHUCTAHHS, BIATBOPEHHS Ta OXOPOHH
OPUPOAHUX PECYpCiB, a TaKOX KOPHUCTYBATHCS TMOJATKOBUMHU MUIbTaMH TPH
3M1MCHEHH] 3a3HAY€HUX 3aXO0/1B; BUMAaratu KOMIeHcallil KoM, 3aBJJaHO] HAJIC)KHUM
HOMY TPUPOJHUM pecypcaM IHIIMMHU CyO'€KTaMH, a TaKOXX YCYHEHHS MEPEIIKOJ Y
3IMCHEHH] TOCTOJAPCHhKOT ISJIBHOCTI, MOB'S3aHOI 3 BUKOPUCTAHHSAM MPUPOTHUX
pecypciB.

CyO'ekT rocmojiaproBaHHS,  3AIMCHIOIOUM  TOCHOAAPCHKY  AISUIBHICTD,
3000B's13aHUI: BUKOPUCTOBYBATU MPHUPOJIHI PECYpCH BIAMOBIIHO O ILIHOBOIO
MPU3HAYEHHS, BHU3HAUYEHOrO0 MpU iX HajaHHI (TpuadaHH1) AJIE BUKOPHUCTAHHS Y
rOCIOAApChKIA ISTIbHOCTI; €(EKTUBHO 1 €KOHOMHO BHUKOPHCTOBYBATH MPHUPOJIHI
pecypcu Ha OCHOBI 3aCTOCYBaHHSI HOBITHIX TEXHOJIOTIA y BHUPOOHUYIN HiSUTLHOCTI,
31MCHIOBATA 3aXOJY HIOJI0 CBOEYACHOIO BIATBOPEHHS 1 3amoOIraHHs ICYBaHHIO,
3a0pyIHEHHIO, 3aCMIYEHHIO Ta BUCHAXKEHHIO MPUPOJHUX PECYpCiB, HE JOMYCKATH
3HMDKEHHSI 1X SIKOCT1 y TMPOIECI TOCMOJApIOBaHHS;, CBOEYACHO BHOCUTH BIINOBIIHY
IlaTy 3a BHUKOPUCTAHHS TMPUPOJHUX PECypcCiB; 3AIMCHIOBATH TOCIOJAPCHKY
TISUTBHICTh 0€3 TOpPYIICHHS TpaB I1HIIMX BJIACHUKIB Ta KOPUCTYBAYiB MPHUPOTHUX
pecypciB; BIJIIKOJOBYBaTH 30WTKU, 3aBJaHl HHUM BJIACHMKaM a00 TEPBUHHUM
KOpPUCTYBauyaM MPUPOJHUX PECypciB. 3aKOHOM MOXYTh OyTH BHW3HA4Y€HI ¥ 1HIII
000B'sI3kM Cy0'€eKTa TOCMOAAPIOBAHHS LI0JI0 BUKOPUCTAHHS MPUPOAHUX PECYPCIB Y
rOCTOIAPChKIN TISITBHOCTI.

OOJIK KUTHKICHUX, SIKICHUX Ta 1HIIMX XapaKTePUCTUK MPUPOJHHUX PECypCiB,
00cAriB, XapakTepy Ta peKUMIB iX BUKOPUCTAHHS, iX €KOHOMIYHA Ta 1HIIIA BapTiCHA
OIlIHKA 3MIIHCHIOIOTHCS Y (OpMi BEJCHHS KaJacTpiB MPUPOJHUX pecypciB. JlepxaBHi
KaJlaCTpU MPUPOJHUX PECYPCIB — 1€ €KOJOTIYHO 1 IOPUANYHE 3HAUYUMI JOKYMEHTH,
0 MICTSATh CYKYIHICTh HEOOXIAHUX, TOCTOBIPHUX 1 00'€KTHUBHUX BIIOMOCTEH IPO

KUIBKICHUM 1 SKICHMM CTaH MPUPOJHUX PECYPCIB, PEECTpAIlil0 BIACHUKIB 1
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KOPHCTYBaYiB MPUPOJHUX PECYpPCIB, JaHI MPO MPUPOJHI, EKOJOTIYHI Ta IOPUAMYHI
BJIACTHUBOCTI TIPUPOTHUX PECYPCIB.

JlocniKyrouM 1€ TUTAaHHS MOYHA 3pOOUTH Taki BUCHOBKH, 1110 HA MPUPOJIHI
YMOBH 1 MPHUPOAHI pecypcH YKpaiHM BETUKUN BIUIMB Majla 1 Ma€ Trocrmoiapchka
TSJIbHICTE. ['eoekoJioriuHa cuTyarliss B YKpaiHl OIIIHIOEThCS SK KPHU30Ba, IO €
HACJI1IKOM TPUBAJIOTO HEPAILIOHATBLHOTO MPUPOAOKOpUCTYBaHHs. [IpupoaHi yMoBH 1
OpUPOIHI pecypcu  YKpalHH 3MIHIOIOTBCA A  BIUTMBOM  PI3HUX  BHJIIB
IPUPOAOKOPUCTYBAHHS: arponpoMHUCIIOBOTO, 0CO0JIMBO 3eMJIepOOCHKOTO,
MIPOMUCIIOBOTO, TIPHUYOJI00YBHOTO, MICTOOYZIBHOTO, BOJOTOCIOAAPCHKOrO 1
T1POTEXHIYHOT 0, JIICOMIPOMUCIOBOTO, PEKPEALITHOTO, TPUPOIOOXOPOHHOTO.

JlrogrHa HamMaraeThCs MOMIMIIUTH HABKOJMILHE cepenoBuule. [ 1pboro BoHa
3QJIICHIOE €pOJOBaHl 3€MJIl, TIPChKI CXWJIM, MIIIAHI IUIONI, CTBOPIOE HACAJ>KCHHS
B3JIOBXK JIOPIT 1 KaHaJIIB, HABKOJIO HACEJICHUX MYHKTIB. AJie IbOTO 3aMalio, paxyrouu
KUIBKICTh IPUPOJHUX PECYPCIB, K1 BOHA B3sLIA.

Jlitepatypa:
1. HaykoBo-npaktuunuii komeHTap ['ocmomapchbkoro Kojekcy — YKpaiHu:

KOpinkom — iaTep 2004 — K.

2. l'ociopapchkuit  komekc VYkpainu: mpuitHatuit 16 ciuna 2003 poky //

Binomocti Bepxosnoi Pangu Ykpainu; 2003, Ne 436.

3. Koncrutyuis Ykpaiau: [lpuitaara Ha m’sTiil cecii BepxoBuoi Pagn Ykpainu

28 uepBHs 1996 p. — K.

4. Tlpo nep>kaBHMII KOHTPOJIb 32 BUKOPUCTAHHSIM Ta OXOPOHOIO 3€MeJib: 3aKOH

VYkpainu Big 19 uepsus 2003 p. Ne 963-1V.

YK 347 HOpunnuni Hayku

111010 ITPOBJIEMU YCYHEHHS ITOABIMHOI'O OIIOJIATKYBAHHS
bonoap €.B.,
ctTypgeHTtka 10 rpynwu, )

npokKypaTypu Ta KpummiH
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Haui oHanbHOINIO KWPUWAMYHOTO YHI BepcC.!

HaykoBMWN Kepi BHUK: AOLEHT
KaHaupgaT KPUAUNYHMNMX
KPMUAONYHOT O YHI BepcwuTeT Woolardhbk H[iA.
MixHaposHe TOAaTKOBE MpaBO — OJIHA 13 HaWOUIbII JUHAMIYHUX cdep
Cy4acHOi IPaBOBOi HAayKH, SIKa OXOIUIIOE K €KOHOMIKY Ta OyXraiaTepCchbKui OOJIK,
TakK 1 Iep>KaBHE PEryJIIOBaHHS Ta MOJITUKY, 1 3BUYANHO K, MIKHAPO/IHI BITHOCUHH Ta
iHTepecu Oi3Hecy. B epy rmo6amizamii Ta iHGOpPMaIIMHUX TEXHOJOTIA IMOJAAaTKOBE
npaBo HaOyJIO YMMAalO CKJIAJHOCTEH y 3aCTOCYBaHHI, a TOMY BHUKJIIHKaIO O€3ii4
aKTyaJbHUX MMUTaHb, 30KpEMa, YHUKHECHHS ITOJBIMHOTO OTIOIaTKYBaHHSI.
Teopist Ta MpakTUKa MIXkKHAPOHOTO OMOJATKYBaHHS Ma€ JaBHIO ictopito. Tak,
[.A. XaBaHoBa B cBoiil MOHOrpadii 3ragye noaii 1872 poky, konu BennkoOputaHis
ta llIBeliniapiss miamucanyd IOTOBIp MPO YHUKHEHHSI MOJBIMHOTO OMOJATKyBaHHS,
AKUW CTOCYBaBCSl MOAATKy Ha crnaamuuy [1]. B mitepatypi 3a3HaueHuil JA0roBIp
OIIIHIOEThCS AK OJIHA 13 MEPIIUX JOMOBJICHOCTEH, IO CTOCYyBajacs MOABIMHOTO
ononarkyBanHs. 3a dvaciB CCCP, He3Baxkaroum Ha JOCUTh OOMEKEHY PHHKOBY
€KOHOMIKY, OyJI0 VYKJIaJeHO 4YWUMAaJI0 VYroJ, SKI CTOCYBaJUCS TMOABIMHOTO
OMOJAaTKyBaHHs. 3arajoM Ied Mepioj XapaKTepus3yBaBCs JIOBOJI HEIMOCIHIIOBHOIO
IPaBO3aCTOCOBHOIO Ta CYJOBOIO MPAKTHUKOK. B cydacHOMy CBITI BaXKJIMBUM Y A
chepl € caMe 3acTOCYBaHHS MIKHApOJHOI MPAKTUKU Ta YyHi(iKalii HOPMaTUBHHUX
noJiokeHb. [1opsiIok yCyHEHHSI TTOABIMHOTO OMOJATKYBaHHS BIJMOBIAHO 0 THIIOBHX
kouBeHwiit OECP, CIIIA it OOH 6a3yeThcs Ha IBOX OCHOBHHMX NMpuHUUMNAaxX. [lepimii
CTOCYETHCS PO3MEKYBAaHHS TIOJIATKOBOI FOPHCAMKINT IO TEBHUX JOXO0JaX MiXK
JIOTOBIPHUMU JIep>KaBaMu, a IPyTrui - HEAOMYIICHHS HEOOMEXEHOTO OTOJaTKyBaHHS
TOTO CaMOTO JI0X0Jly B 000X JOTOBIpHUX JeprkaBax. JJis 1ijeit JoTpuMaHHS APYroro
npuHiuny TumnoBoto kouBeHIiero OECP po3poOneHo 1Ba OCHOBHHUX METOAM
YCYHEHHS MOABIMHOTO omnoaarkyBaHHsA. KoxkHy 3 HUX a0o0 X KOMOIHAIlIIO Jep>KaBH
MOXYTh 00paTu NpH yKJIaJaHHI MOJATKOBOI yroJau (MOJAaTKOBE 3BUILHEHHS W METOJ

IIOJaTKOBOI'O erI[I/ITy), TAKOXK 3aCTOCOBYIOTBCA 3HMIKCHHA CTABOK IIOAATKY IJIA
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JIOXO/IB 3 IHO3EMHUX JIXKEPEJT 1 Pi3HI BUIH MOJATKOBUX MiIbT (IHBECTHIIIITHI KPEIUTH,
BiJIpaxyBaHHS i HEOTIOAATKOBYBaH1 pe3epsu) [2].

3acTOCYyBaHHSI METO/Y «IIOJATKOBOTO KPEAWUTY» BIIMEKOBYE JI€pKaBy BIJT
MOJIaTKIB, IO CTATYIOTH 3a KOpAOHOM. [ImaTHHWKM mMOAATKIB JepxaB 13 OUIBII
BUCOKMMH TOJIATKOBUMHU CTaBKAMH, 110 OTPUMYIOTh JOXOJU 3 JIEpPKaB 3 HU3bKUMHU
MOJIAaTKOBUMHU CTaBKaMH, OyAyTh CIUIaYyBaTH Yy CBOIM JepKaBl TUIBKH CyMy
MEPEBUIIICHHS TIOJATKIB CBO€I JepKaBH HaJA TMOJATKaMM 1HIIOI JepxaBH. SIKIIO X
JIOXOJIM TIATHUKIB 33 KOPJIOHOM OIOJATKOBYIOTHCA 32 OUIbIII BUCOKMMH CTaBKaMH, TO
Oyab-sIK€ BIJIIKOAYBAaHHSA Il HUX HE INependadaeThCs. 3aCTOCYBAHHA METOLY
«TIO/IATKOBOTO KPEAUTY» O3HAYaE, 110 JIep>KaBa JOTPUMYETHCSI HEUTPATITETY CTOCOBHO
KaIliTaJIOBKJIaIeHb CBOIX TPOMAJISTH 1 KOMIIaH1i 32 KOPJOHOM.

Y uutoMy mNOJATKOBI YroAW BCTAHOBIIOIOTh TPHUCTYIIHYACTY CUCTEMY
YCYHEHHS MOJABIMHOrO omnoiaTkyBaHHs. Ha meprioMy erami ycyBaeTbcsl MOJBIiiHE
ONOAATKYBAHHS, BUXOJSYM 3 PO3XO/KEHb MK IpaBWJIAMU pE3UJEHTCTBA U
JDKepenaMyd  JI0XOZy, 3acTOCOBYBAaHMMH B JepaBax-MapTHEpaX 3a pPaxyHOK
BUKJIFOYHOTO TIpaBa OJHIET 31 CTOPIH Ha OMOJATKyBaHHS KOXHOTO KOHKPETHOTO BUIY
noxoxy. Ha gpyromy erami ycyBaeTbcs TOJIBiifHE OMOJATKYBaHHS, «IIO
3QIIMIIUIIOCS) MICHS YCYHEHHS KOMI31i MiX TMpaBUJIaMU PE3UJICHTCTBA W JKepela
JI0XOTY, 33 PaxXyHOK BHYTPIIIHIX HOPM. METO0 MOJaTKOBOI YroJu MpH I[OMY OYJI0
MPUBEJAEHHSI BHYTPIIIHIX HOPM Y BIJNOBIJHICT a00 BCTAaHOBJIEHHS B JOTOBOpI
HOBOT'O PEKUMY YCYHEHHS MOABIHHOTO OMOJaTKyBaHHs [3].

HoBuMm etanom y 60poTh0i 3 mpo0IeMOI0 MOABIHHOTO OMOJATKYBaHHS CTAJO
npuiinatrs  [lnany ngii BEPS (Base erosion and  Profit Shifting —  po3muBanns
OTIOJJATKOBYBAHOiI 0a3u ¥ BUBEACHHS MPUOYTKY 3-mMija onojaTtkyBanHs) [4]. 3 1 ciuns
2017 poky VYkpaina Takox npuenHamacs no IIporpamum  po3mmpeHoro
criBpoOITHUITBA B pamKax OpraHizallii eKOHOMIYHOTO CIIBPOOITHUIITBA Ta PO3BUTKY
(OECP) Ta B3su1a Ha ceGe 3000B’s13aHHS IMIUIEMEHTYBATH Tak 3BaHUN MiHIMalIbHUN
crangapt Ilmany miit BEPS — 000B’43k0Bi 4OTHpPM 3aXxoaud 13 I’ SITHAIUATH
3aMponoHOBaHMX. MiHIMaIbHUIA CTaHAAPT BKJIIOYAE OOOB’S3KOBY peani3aliio

HACTYITHUX 3aXOJiB: HNIKIJIMBI TTOJATKOBI MPAKTUKKU a00 IIKIJJIMBI MUIBIOBl PEKUMHU
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— Kpok 5 Ilmany niii BEPS; ynockoHaneHHs YHHHHMX YroJl NOpO YHUKHEHHSA
MOIBIAHOTO OMOJATKYBAaHHS IMIJISTXOM BKJIFOUYCHHS O HUX 3alPONOHOBAHMX MPABHII
3ano0iraHHs 370BXKHUBaHHIO yrojoio - Kpok 6 Ilmany niit BEPS; ynockonanenns
YUHHUX HAI[lOHAIBHUX MPABOBUX HOPM CTOCOBHO JTOKYMEHTAIlli 3 TpaHCHEPTHOTO
[[IHOYTBOPEHHS Ta MailOyTHhOro 0OMiHY 1HGopmartiero — Kpok 13 [Inany aiit BEPS;
YIOCKOHAJICHHSI YMHHUX YTOJ PO YHUKHEHHS MOABIHHOTO OMOJATKYBaHHS HUISIXOM
MiBUIICHHS €(pEKTUBHOCTI MEXaHi3MiB BHpimieHHs cropiB - Kpok 14 Ilnany miif
BEPS.

Um0 1ux mpaBui €: 3amno0irTH CTBOPEHHIO MITYYHUX CTPYKTYp (cxem) 13
METOIO0 BUKOPHUCTAHHS TIEPEBar, M0 HaIal0ThCS YroAaMH PO YHUKHEHHS ITOIBIHHOTO
OMOJATKyBaHHs; 3alpOBaIUTH JOJATKOBI BHUMOTH JIO JIIOYMX JIOTOBOPIB 13
YHUKHECHHS TTOJIBIHHOTO OTIOJIaTKYBAaHHS KpaiH, SKi MAalOTh MPAaBO Ha BUKOPUCTAHHS
yroau. Taki BUMOTH MalOTh Ha METI TUCKBaTi(iKyBaTH KOMIIaHIi - MOCEPETHUKH, SKi
(dbakTHYHO HE BEAYTh MJISJBHICTH Y BIANMOBIIHIM KpaiHi, 1 CTBOPEHI JIWIIE s
BUKOPWCTAHHS TIEpeBar, IO HAJAIOTHCA YrOJOK TPO YCYHEHHS TOJBIHHOTO
OMOJaTKyBaHHs. {151 MpUCKOPEHHS BHECEHHS 3MiH JI0 MIXHAPOJIHUX YTroJl, YKpaiHa
Ma€ TMpUHAMATH y49acTh B Y3TO/DKCHHI 0araToCTOpPOHHBOI YTOIH, YKJIQJaHHS SKOi
nependauene Jliero 15 Ilmany BEPS.

BpaxoBytroun, 1110 mpoIiec BHECEHHS 3MiH JIO JII0YHX JOTOBOPIB 13 YHUKHEHHS
MOABIMHOTO ONOJATKyBaHHS (HaBITh y pa3l Y3rOJKEHHS TakuX 3MIH Ha
MDKHApPOJHOMY PiBHI) MOKE 3aWHATU JCKIJIbKAa POKIB, Ha HAIl TMOTJISI, TOIIHHO
3ampoBaJAUTH BIAMOBIIHI TpaBwia Oe3nocepenubo y IlogaTkoBoMy KOJEKci.
BianoBinHO 10 MIXHApPOIHOT MPAKTUKH, MPaBUiIa MPO HEMPABOMIPHE 3aCTOCYBAHHS
yroJ Ta YHUKHEHHS TIOJaTKOBUX OOOB’SI3KIB MOXYTh OyTH mependadeHi
0e3nocepelHbO B HAIlIOHAIBHOMY 3aKOHOJIAaBCTBI 0€3 BHECEHHSI BIJIMOBIAHUX 3MiH JI0
MIDKHApOJIHUX JoroBopiB. Tak, sk 3a3HaueHo B 1. 10 KomenrapiB mo Crarti 1
Monenbnoi Konpenrii OECP 3minu go IIKY momo 3actocyBaHHS MiKHApOIHOTO
JOTOBOPY YKpaiHM B YAaCTUHI 3BUIBHEHHS BiJl OMOJATKyBaHHS a00 3acCTOCYBaHHS
MOHM)XEHOI CTaBKU TOJATKy HE JO3BOJISITUMETHCS Y BUIAIKY, SIKIIO:0TPUMAHHS

TAKOro 3BUIbHEHHS (3aCTOCYBAHHSI MOHM)KEHOI CTaBKM MOAATKYy) OyJIO TOJIOBHOIO
15



METOI0 CTOPIH; OIepallisi He Ma€ A1IOBOI METH/HAJIEKHOTO EKOHOMIUHOTO 3MICTY, 200
CYTHICTh BIIHOCMH MK CTOpPOHaMH HE BIAMOBiga€ ymMoBaM (OpMajbHO YKIAICHHUX
JIOTOBOPIB; HEPE3UJIEHT — OTPUMYBau JI0XOJy HE Ma€ HEOOXITHUX EKOHOMIYHUX
pecypciB I 3hilicHeHHs omepamii (Bi1acHOro odicy, mTaty ChiBpOOITHHKIB,
ocHOBHUX (oH1B, IT cuctem, IHIIMX HEOOXITHUX PECYPCIB).

ITynktom 3.2 ct. 3 IlogaTKoBOTrO KOJEKCYy YKpaiHM BCTAHOBJIEHO: «SIKIIO
MDKHapOJAHUM JIOTOBOPOM, 3Tofia Ha OOOB'A3KOBICTH SKOrO HajaHa BepxoBHOIO
Panoro VYkpainu, BCTaHOBJEHO IHINI TNpaBWJia, HLK TI, IO TMepeadadeHi UM
KomekcoM, 3acTOCOBYIOThCS TMpaBWia MDKHAPOIHOTO JOTOBOpY». llopsmok
3aCTOCYBaHHS MiKHApOIHUX JOTOBOPIB PO YHUKHEHHS MMOABIHHOTO OIOJAATKYyBAHHS
takox BcTaHoBIIOeThesl [IKY. Tak, Yroma mix Ykpainoro 1 ®PH npo yHuKHEHHS
MOJIBIMHOTO OMOJATKyBaHHS CTOCOBHO MOJATKIB Ha JIOX1J Ta MailHO paTtudikoBaHa
3akonoM Ykpainu Bix 22.11.1995p. Ne 449/95-BP (nmami o Tekcry - Yroma). Orxke,
pesunenty ®PH nns 3pilicHeHHS AiSUIBHOCTI B YKpaiHl TMOBHUHHI KEPYBATHCH
HOpMaMM Ta BU3HAYEHHSMH, SIKI BCTAHOBJICHI MI>)KHApOJAHUMHU JOTOBOpPAMH, a caMe
Yromoto Mixk Ykpainoto Ta ®PH npo yHHMKHEHHS MOABIWHOTO OMOJATKyBaHHS, Ta
[logatkoBUM konekcoMm VYkpainu. Tak, miamyHkrom 14.1.193 n. 14.1 cr.14
[TogaTkOBOTO KOJIEKCY MOCTIMHE MPEACTABHUIITBO PO3TIIAIAETHCS SIK TIOCTIMHE MICIIE
TISJIBHOCTI, dYepe3 SKE TOBHICTIO a00 YacTKOBO IIPOBOJMTBCSA TOCMOJapChKa
TISJIBHICT, HEpE3uJIeHTa B YKpaiHi, 30KpeMa: Micie yrpasiiHHsS; ¢utis; odic;
¢dabpuka; MaiicTepHs; yCTaHOBKa abo0 criopyjaa JJis PO3BIIKUA MPUPOIHUX PECYPCIB;
maxrta, HadToBa/ra30Ba CBEPAJIOBHMHA, Kap’€p UM OyJlib-SKE€ 1HIIE MiClle BUIOOYTKY
OPUPOAHUX PECYPCIB; CKIad ad0 MPUMIIIEHHS, [0 BUKOPUCTOBYETHCS ISl JJOCTABKU
TOBapiB, cepBep. Takok, Cia 3a3HAYUTH, M0 3 METOI OMOJATKYBaHHS TEPMiH
"MOCTIHE MPEICTaBHUILITBO" BKJIIOYAE OyMIBEIbHUM MagaH4YuK, OYIi1BEIbHUA,
CKIafanbHUK a00 MOHTaXHUW 00’e¢kT. B cBOO wepry, BiAMOBiAHO 10 Yroau
BU3HAYCHHS TIOCTIMHOTO TPEICTABHUIITBA JJIS TUIATHUKA TOB’SI3aHE 3 TMOCTIMHUM
MICIIEM AiSUTLHOCTI, Yepe3 sIKe MOBHICTIO a00 4aCTKOBO 3J1MCHIOETHCS KOMEpIliHA

aisuibHICTh mianpueMmctBa. Illo k crocyeThcst OyAiBenbHOro — MainaH4yuka ado
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MOHTQ)XHOTO YHM CKJIAJIaTbHOTO 00'€KTa, TO BOHH € TOCTIMHUMH TPEACTABHUKAMHU
JIUIIIE B TOMY pa3i, SIKIO BOHU ICHYIOTH O1IbIIIE TBAHAIIATHA MIiCSIIiB.

Taxkum umnoMm, anams 1. 14.1.193 crt. 14 IIKVY Tta Yroam mono BH3HAYCHHS
TEPMiHY TIOCTIHHOTO MPEJCTABHUIITBA MPU3BOJIC 10 BUCHOBKY, III0 HOpMa, BUKJIaJcHA
B a63ani apyromy 1. 14.1 193 TIKY Bianosigae Hopmi Yroau mix Ykpainow 1 ®PH
PO YHUKHEHHS IMOJBIMHOTO OMOJAaTKyBaHHS TUIBKH B TIA YacCTHHI, B AKIHA Hae MOBa
npo «byniBenpHUN MalgaHUYMK a00 MOHTXXHMA YW CKIaAanbHUN 00’ekT». Jami
Hopmu IIKY Ta VYroaum cyTTeBo pI3HATHCA OJHA BIJ OJHOI: Yroja BHU3HAYA€E
OyniBeIbHUNA MalJaHUYUK ab0 MOHTaKHUM YW CKJIAJaJbHUM 00’€KT MOCTIHHUM
MPEJCTABHUIITBOM JIMIIIE Y TOMY pa3si, SIKIIO BOHU ICHYIOTH OUIbIIIE€ JABAHAIUATH
MmicamiB» (a He mectu sk 3a3HadeHo B [IKY), a rtaki kpurepii sk moB’si3aHa 3
OyIiBeIbHUMH MailjaHYMKaMH, OYIiBEIIbHUMH, CKJIAJadIbHUMH a00 MOHTaXXHUMH
00’€KTaMH HarJISI0Ba MISUTBHICTD, HAJIaHHS KOHCYJBTAIlIMHUX IOCIYT Ta 1HIIE, IO
MicTAThCA B ab3ari apyromy m. 14.1 193 cr1.14 IlomaTkoBoro kojaekcy, B Yromi
BificyTHi. OTxe, Yroja B3arajal HE MICTUTh OYJb-SIKUX BCTaHOBJIEHUX OOMEKEHb
I0JI0 HAIBIIOBUX Ta KOHCYJbTAIIMHUX TIOCIYT Ta CTPOKIB iX HaJaHHS, HasSBHICTb
a00 MEepEeBUIICHHS SIKUX € 03HAKOI MOCTIMHOTO MpeAcTaBHULITBA B po3yMiHHI [IKY.
Ak npaBuio, Yroau npo YHUKHEHHS ITOJIBITHOTO ONOJATKYBAHHS MICTATh IMTPAKTUIHO
OJIHAKOBI BHW3HAYECHHS TIOHATH Ta YMOBH IIOJI0 YHUKHEHHS IOABIMHOTO
ononarkyBanHs. [lonoxenns IIKY 1010 BU3Ha4YeHHS MOCTIMHOTO MPEICTaBHUIITBA
BUIMKCAHI MaiKe 1JEHTHMYHO ITMM yrojam, ToMmy BcTaHOBJeHHS B IlomaTkoBomy
KOJIEKC1 JJOJIAaTKOBUX OOMEXKeHb JJIs1 OyA1BEIbHUX MalIaHYMKIB, TPUBAJIOCTI HAJJaHHS
MOCJIYT B IIICTh MICSIIIB Ta 1HII OOMEXKEHHS € 000B’SI3KOBUMH JIJII 3aCTOCOBYBAHHSI
TAMU HEpE3UJICHTaMH, 3 KpaiHaMH PEe3WACHIN] SKUX HE YKJIQJACHI YroIud TIpo
YHUKHEHHSI TIOJIBIHHOTO OMOIaTKyBaHHs, a00 3 THMH HEPE3UJACHTAMH, YT'OJIH 3 TKUMH
MICTSTh OOMEXEHHS B TPUBAJIOCTI HAJaHHS MOCIYT Ta Oy/IiBEIbHUX MalJaHYHMKIB,
1I€HTUYHI TUM, 110 MIicTIThCA B 11. 14.1.193 TIKYV cT. 14.

OTxe, yCyHEHHS TOJBIHHOIO OIMOJATKyBaHHS € HEOOXITHUM JJIsl 1CHYBaHHS
MOJATKOBUX BITHOCWH. Tak, METOAW YHWKHEHHS TIOJBIMHOTO OIMOJATKyBaHHS €

CaMOCTITHUM, €()EKTUBHHUM I1HCTUTYTOM IOJATKOBO-IIPABOBOTO PETYJIIOBAHHS, SKi
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3aCTOCOBYIOTHCS Ha MIACTaBl MDKHApOAHMX YroJl MNP0 YHUKHEHHS MOABIIHHOIO
OTIOJJaTKYBaHHsI 1 HAIIOHAJHLHOTO 3aKOHOJABCTBA JepkaBu. Ha choromni, JOCHTH
aKTyaJIbHUM Y3TOJPKCHHS MDKHApOJHOI MPaB0O3aCTOCOBHOI MPAKTUKHU Ta yHi(ikarii
HOPM, IO CTOCYIOTHCS MPOOIEMHU TIOIBIITHOTO OTTOAATKyBaHHS.

Jliteparypa:

1. XaBanoBa WM.A. Mexnaynapoansie pgoroBopu Poccuiickoit deneparum 00
n30eKaHUU JTBOWHOTO HAJIOT000JI0KEeHUs: MOHOTpadus (rmoa pea. A.10.H., Ipod.
N.N. KyuepoBa). IHCTUTYT 3aKOHO/IaTE€IbCTBA U CPABHUTEIILHOTO MPABOBUICHUS
npu npaBurenbeTBe Poceniickoit @enepanuu. NI «FOpucnpynenums», 2016.

2. baes C. A. Cornamenuss o0 m30eKaHUM JBOWHOTO HAJIOTOOOJOXKCHUS MEKITY
Poccueit um rocymapctBamm — uneHamu ECB: cpaBHUTEIBHO-TIPAaBOBOE
uccienosanue / baes C. A. — M. : Bonrepc Knygep, 2007. — 192 c.

3. Mopo3 C.M. IlpaBoBe perynroBaHHS yCYHEHHS IIOJBITHOTO OIOJATKyBaHHS/
JHucepraiiisi Ha 3100yTTS HAyKOBOTO CTYMEHsS KaHAWAATa IOPUIMYHUX HAYK . —
2010.

4. http://www.oecd.org/tax/beps/beps-actions.htm

5. http://www.un.org/esa/ffd/documents/UN_Model 2011 UpdateRu.pdf
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[lutanHs npPOTUAIT JOMAIIHBOMY HACHUJIBCTBY € aKTyaJlbHUM TNHTAHHIM
ChOTOJICHHS. 3aralbHOBU3HAHUM (DPAKTOM € T€, II0 HACHJIBCTBO B CYCHIIBCTBI TICHO
NOB'si3aHE 3 JOMAIIHIM HAacWJIbCTBOM. OCKUIBKM camMe TpOsSiBU  HACWIbCTBA €
NPUYMHOIO PO3MAaay THCSY YKpaiHChKUX cimeil. Ha »anb, HacCMIBCTBO y pOJauHAX
3QIMIIAETBCSA 1 JIOCI BEJIMKOIO 017010 YKPaiHCHKOTO CYCIUIbCTBA. BuWHEHHS
HACWJIbCTBA Y CIM’1 IiepecTae OyTH JIMIIE OJHHUM 13 BUIIB NOPYIICHHS MpaB JIOJUHU
— BOHO CTa€ MOPYIICHHSIM OCHOBOIIOJIOKHOTO TIpaBa JIOANHH, IIpaBa Ha KUTTSL.

JocnmimpkeHHs M 1IMX TWTaHb akTUBHO 3aiiManucs M.IT. 3acnmaBchka y mpart
«IIuTaHHs KPUMIHAJIBHO-TIPABOBOT'O 3aXUCTY BiJ] HACKMJIBLCTBA B ciM’1 », O.JI. becnanp
y mpaul «3J0YMHHU, YYMHEH1 Y cdepl CIMEHMHUX BIJHOCHH: OCOOJIMBOCTI OKPEMHX
nousaTe», A.K. BunorpamoB y mnpami «[loHATTS Ta BUIM HacUiIbCTBA B CIM’1 B
VYkpaiHi » Ta paJl IHIIUX.

12 ciunsa 2018 poky HaOyiaum 4MHHOCTI 3MiHM 110 cTaTTi 67 KpuminansHOTO
KOJZIEKCY YKpaiHu 100 OOCTaBUH, SIKI OOTSXKYIOTh MOKapaHHs. BiamoBinHi 3MiHU
BHeceHO 3akoHoM No 2227-VIII "lIpo BHeceHHa 3MiH 10 KpuMiHambHOro Ta
KpumiHaibHOTO MPOIECYyabHOTO KOJIEKCIB YKpaiHU 3 METOI0 pealti3allli MoJI0KEeHb
KonBenuii Pagu €Bponu mpo 3amobiraHHs HACWIBCTBY CTOCOBHO KIHOK 1
JIOMAIlIHbOMY HaCWJIbCTBY Ta O0pOTHOY 3 iumu siButiamu’ [1].

30kpema, Tepenik IUX OOCTaBWH JIOMOBHEHO HOBUM IyHKTOM. Tak, BiaTenep
BUMHEHHS 3JI0YMHY IOA0 MOAPYXOKS UM KOJUIIHBOTO MOAPYXOKs ado 1HIIO1 0colu, 3
AKOI0 BUHHUHN mepeOyBae (mepeOyBaB) y ciMeWHHMX a00 OJHM3bKUX BIJHOCHHAX
BBA)XAETHCS OOTSKYBaJIbHOIO OOCTAaBUHOIO MPH MPU3HAYEHH] TOKApaHHS.

[lin jgomamiHIM  HACWJIBCTBOM  SIK  KPUMIHAJIBHUM  IPaBOMOPYLIEHHSIM
PO3YMIETHCST YMUCHE CHUCTEMaTUYHE BUYMHEHHS (PI3MYHOTO, TCHUXOJIOTIYHOTO abo
€KOHOMIYHOTO HACWJIbCTBA IOAO MOAPYAOKS UM KOJMIIHBOTO MOJAPYX KA ad0 1HIION
ocobu, 3 sKOIO BUHHMI TiepedyBae (mepeOyBaB) y CIMEHMHHX ab0 OJM3BKHUX
BIJIHOCHHAX, IIIO MPU3BOIUTH 10 (Pi3MIHUX a00 ICHUXOJIOTIYHUX CTpa)KAaHb, PO3JIAJIiB
3I0pOB’Sl, BTpATHU MPaIE3aTHOCTI, €MOIINHOT 3aJIe)KHOCTI a00 TOTIPIICHHS SKOCTI

KHUTTSI TOTEPIILIOi 0OCOOH.
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3 11 ciunsg 2019 poxy HaOyae YMHHOCTI peIITa 3MiH, 3aMPOBAHKEHUX UM
3akoHoM. 3okpema, KpuMiHambHUN KOJEKC YKpaiHM TOMOBHEHO cTarTtero 126-1,
SKOI0 TependadyeHo KpUMIHAJIbHY BIAMOBIJAIBHICT, 32 BUYHMHEHHS JOMAITHbOIO
HACUJILCTBA.

3aranibHy 4acTuHY KpuMiHaAIBHOTO KOJEKCY YKpaiHH JOMOBHEHO HOBUM
pozaiioM «OOMEXyBalbHI 3ax0AW», IO MOXYTh 3aCTOCOBYBAaTHCS CYJIOM B
1HTepecax MOTEPHUIOTrO BiJA 3J0YHHY, MOB’SI3aHOTO 3 JOMAIIHIM HACHJIBCTBOM, /0O
0ci0, K1 BUNHWIIN JIOMAIIIHE HACHJILCTBO OJHOYACHO 3 NMIPU3HAYCHHSIM MOKapaHHs, HE
MOB’SI3aHOTO0 3 MO30aBJIEHHSAM BOJI, a0O0 3BUIBHEHHSM BiJ KpHMIHAJIbHOI
BIINOBIJATLHOCTI YW TTOKAPAHHS.

Tak, cym MoXKe 3acTocyBaTh JO Takoi ocoOu oOJAuH abo JeKiIbKa
00MeXyBaJIbHUX 3aXO0J1B, MOKJIAIal0YH TaKi 000B’I3KHU, SIK:

1) 3abopona mepeOyBaTH B MICIIl CHIJIBHOIO IPOXKHBAaHHS 3 0CO000, sKa
OCTpak/1aJia Bijl JIOMAIIHHOTO HACHUJILCTBA;

2) 0OMEXEHHsI CIUJIKYBAaHHS 3 AUTHHOKO y pasl, SIKIIO0 JOMAIIHE HACUIIBCTBO
BUYMHEHO CTOCOBHO JUTHHU a00 Y ii MPHCYTHOCTI;

3) 3abopoHa HaOJMKATUCA HA BU3HAUEHY BIJCTaHb J0 MicCIl, A€ ocola, sika
MOCTpaXkJajia BiJl JOMAIIHbOTO HACHJIBCTBA, MOXKE TIOCTIHHO YW THUMYAacOBO
POKMBATH, TUMYACOBO YHM CHCTEMAaTHYHO IiepeOyBaTH y 3B’s3Ky 3 pPoOOTOIO,
HaBUYaHHSM, JTIKYBaHHSIM YU 3 1HIIUX TPHYNH;

4) 3a0opoHa JHCTyBaHHS, TeJIe(POHHUX TIEPETOBOPIB 3 0C000I0, sKa
MOCTpaXk/1aJjia Bijl IOMAaIllHbOI'0 HACWJILCTBA, 1HIIUX KOHTAKTIB uepe3 3acO00M 3B’SI3KY
YM eJIEKTPOHHUX KOMYHIKaIId 0coOMCTO ad0 uepe3 TpeTixX ocio;

5) HampaBieHHS JUIS TPOXOHKEHHS TMPOrpaMH IS KPUBIHHKIB 00
npoOariiiHoi mporpamu [2].

Takum 4YMHOM, BpPaxOBYIOUM BUKJIAJCHE, HEOOXITHO PO3YMITH, IO MUTAHHS
JIOMAIIIHHOTO HACWJILCTBA HA JIAHWM Yac HAJ3BUYATHO BAXKIIMBA HAcaMIiepe] TOMY,
0 CIM’S € OCHOBOIO CYCHUJIbCTBA. TOMy BOHa Mae mepeOyBaTH MiJi OCOOJIMBUM
3aXHCTOM JIep’KaBU. AK€ HE BUKIWMKAE JKOIHUX 3amepedeHb ToW ¢akT, o

HACUJICTBO M JKOPCTOKICTh Yy CiM’1 HE JIUIle pYHHYIOTh TAPMOHIIO 1 371aro/1y B Hii, a
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1 CTAaHOBJISITH OJTHY 3 TIEPETYMOB BUHUKHEHHS 3JIOYMHHOCTI B CYCHIHCTBI 3arajoM Ta
€ JoKepenoM (opMyBaHHS 3TOYMHHOI OCOOMCTOCTI, 30Kpema. BruockoHameHHs
IIPaBOBOi OIIIHKA HACWJIBCTBA B CIM’i 0araTo B 4OMY 3aJIe)KUTh BIJ[ YCBIJIOMJICHHS
IPOMAJICHKICTIO Ta CAMUMH MOTEPIIIMMHU TOTO, 110 HACUIIBLCTBO B CiM 1 € 3JI0YMHOM, 3
SAKUM CJ11 OOpOTHUCS AJI MOBHOI[IHHOTO HOPMAJIbHOTO KUTTSI.

Jlitepatypa:
1. TIpo BHecenHs 3miH no KpuminampHOro ta KpumiHaasHOTO MpoOIECyaabHOTO
KOJIeKCiB YKpaiHM 3 MeToro peanizanii mosioxkeHb Koueniii Pagu €Bpomm mpo
3ano0iraHHsl HACWJILCTBY CTOCOBHO JKIHOK 1 JIOMAIIIHbOMY HAaCHUJILCTBY Ta OOPOTHOY 3
uMU sBUIaMu: 3akoH Ykpainu Big 06.12.2017 poxky // Bimomocti BepxoBHoi Pau
VYkpainu. — 2017. — No 2227-VIII. — Pexum JOCTYILY:
http://zakon5.rada.gov.ua/laws/show/2227-19
2. KiimanoBa Inecca BonomumupiBHa. AKTyallbHI acHEeKTH MPUTSATHEHHS 10
KPUMIHAJILHOT BIJIOBIJAIBHOCTI 32 BUMHEHHS 3JI0UYMHIB, IMOB’A3aHUX 3 HACHJIHCTBOM
y ciM’1. [EnexTpoHHHMiA pecypc]. — Pexum JNOCTYILY:
https://myk.gp.gov.ua/ua/news.html? _m=publications&_c=view& _t=rec&id=225427
&s=print

YK 347 HOpunnyni Hayku
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Ha cydacHoMmy erami pO3BHTKY HAIIOTO CYCIHLJIBCTBA, €IEKTPOHHI TPOIIi BKE
HE MO)XHA Ha3BaTH YMMOCHh HOBHUM. JlaHe sIBUIIE iCHY€E B CBITI BXKE IMOHAJ TPUIISATH
pokiB. Xoua Halla Jep)kaBa HEMae TaKoro JOCBIAY y I cdepi, 3acTOCyBaHHS
CIEKTPOHHUX TpoINer B YKpaiHi 3 KOXHHM JHEM HaOyBae aemaii OUIBIIOTO
nomupeHHs. Bouu € monyasipHUM, JOCTYITHUM 1 3py4HHM 3aCO00M IIaTexy. A Take
iX TMOIIMPEHHs, TPSIMO MPOIMOPIIINHO, NPU3BOAUTH A0 TMOIIUPEHHS BUMAIKIB
3NIOYMHHUX MOCSTaHb Ha €IEKTPOHHI TPOIII.

[ TyT mocTae 1ikaBe MUTAHHA: Y¥ MOXKYTh €JIEKTPOHHI rpoiill OyTH MPeaMETOM
3JIOYMHIB MOPOTU BiacHOCTI? JlochmimkeHHsaM maHoro nutaHHs 3aimanucs H. O.
AntoHwok, O. . boitiio, M. I1. bikmyp3in, H. B. Bumnsakosa, b. B. Bomkenkin, H.
O. Jlonamenko, I1. B. Omiitnuk, O. B. Xa0apos Ta 1Hi11. OHaK, €IMHOTO HAYKOBOT'O
MIIXOAY J0 1€l MpoOJIeMH TaK 1 HEe 3HANUJIEHO.

Jli1st Toro, 100 BU3HAYUTH, YA MOKYTh €JIEKTPOHHI TPOIIOBI KOIITH BUCTYIaTH
IPEIMETOM 3JIOUYMHIB MPOTH BJIACHOCTI, HEOOXITHO 3’SCYBaTH IOPUIUYHY MPHUPOIY
IBOTO 1HCTpYMEHTY. Tak, JJIsl MOYaTKy, CIi 3BEPHYTHUCS 0 YMHHUX 3aKOHOJABUYMX
BU3HA4YCeHb 1boro TepmiHy. Ilynkrtom 15.1 crarti 15 3akony VYkpainm «IIpo
IJIaTDKHI CUCTEMU Ta NEPeKa3 KOIITIB B YKpaiHi» €JEeKTPOHHI I'POIlll BUZHAYEHO SIK
OJIMHHUIIl BaPTOCTI, 5IK1 30€piraroThCsi Ha E€JIEKTPOHHOMY IPUCTPOI, IPUIUMAIOTHCS SIK
3aci0 IIaTexxy ocob0aMH I1HIIMMH, HDK oco0a, sSika iX BHUITYCKAa€, 1 € TPOIIOBUM
3000B’s13aHHSM 1I1€1 0COOH, 1110 BUKOHY€ETHCSI B TOTIBKOBiM a00 0€3roTiBKOBIi (opMi.
[Tyaxkrom 1.3 TlomoxeHHss TPO EIEKTPOHHI Tpomn B YKpaiHi, 3aTBEPIKEHOTO
noctaHoBoto [IpaBninns HanionansHoro 6anky Ykpainu Big 4 nuctonaga 2010 p. Ne
481, eNeKTpOHHI TPOIIl TPAKTYIOThCS SIK OJUHMII BapTOCTi, AKI 30€piraroThCs Ha
EJIEKTPOHHOMY TIPHUCTPOI, MPUHUMAIOThCA SK 3aci0 TIaTeXy IHITAMHU, HDK €MITEHT,
oco0aMu 1 € TpOIIOBUM 3000B’sI3aHHSIM €MiTeHTa. Tak Jpyre MOHSTTS - € JEeIO
3BY>KEHHUM 1110710 (hOpPM BUKOHAHHS 3000B’ sI3aHHS.

Ha mixxHapogHOMY piBHI, TOCUTh BUUEPITHE TIOHATTS 3aKPIIUICHO B J{MpekTuBi
€poneiicbkoro napiaamenty 1 Pagu €C 2000/46/EC Bin 18 Bepecus 2000 p. «IIpo
3aMo4YaTKyBaHHA Ta 3M1ACHEHHS JISUTbHOCTI YCTAHOBAMHU — €MITEHTaMHU €JIEKTPOHHUX

rpouieil Ta NpyaeHUIMHUI HArsu 32 HUMUY, IKa 3aKpIIUIIOE, 0 €JIEKTPOHHI IOl
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MOXYTh PO3TJISAJATUCS SK EJIECKTPOHHWM 3aMiHHMK MOHET 1 OaHKHOT, SKHM
30epiraeThCs Ha CICKTPOHHOMY MPHUCTPOi, HAMMPUKIIAJ, Ha Him-KapTii abo y mam sTi
KOMIT'IOTE€pa, 1 SKUH B OCHOBHOMY NpPHU3HAYEHUUW NJis 3M1ACHEHHS EJIEKTPOHHUX
0aHKIBCHKHX IUIaTEXiB 0OOMexeHUMH cymMamiu. Lle Bu3HaueHHs Ja€ 3MOTY TPaKTyBaTu
€JICKTPOHHI I'POIIIi, IK 0COOJUBHM BUJ OE3rOTIBKOBUX I'POIIOBUX KOIITIB.

Jns  OUIbII YITKOTO PO3YMIHHS TIPUPOJU €JICKTPOHHUX TPOIICH  CIIif
3BepHyTHCA A0 aHam3y HopMm l{uBinmbHOoro Kopekcy VYkpaiam(mani IIKY). Anamis
CTaTeHOro Marepiany Ja€ 3MOry 3pOOMTH BUCHOBOK, IO TPOIIl BHU3HAYAIOTHCS
pI3HOBUIOM MaiiHa. A miag maiiHoM, 3rimHo ctatti 190 LKV, sax ocobmmuBuM
00’€KTOM LIMBUIBHUX MPaB Ta 00OB’SI3KIB PO3YMIIOTh OKPEMY Pid, CYKYIIHICTh PEUEH,
a TaKoX MaWHOBI IMpaBa Ta OOOB’SI3KH. Crarta 192 LKV mig HazBoro «I'porii
(TpomoBi KOIITH)», HE IUQPEPEHIIIOI0YM OCTaHHI Ha TOTIBKOBI 1 OE3TrOTIBKOBI,
po3MiieHa y mexax riaBu 13 «Piu. Maiino» pozniny Il «O6 ekt muUBIIBHUX
npaB». Takum uymHOM oueBuiHO, 1o [uBineHUM Kogekcom VYkpainu, rpormii
3apaxoBYIOThCS /10 MaiiHa, HE3AJIEAKHO B1J X TOTIBKOBOI UM O€3roTIBKOBOI (hopMHU.

Buxonsun 3 BuiieckazaHoro, BapTo 3a3Ha4MTH, 1110 Hapa3l MOXKHA BUOKPEMUTH
TPU OCHOBHI KOHUEMIIi 100 PO3YMIHHS MPAaBOBOi MPUPOIX OE€3rOTIBKOBUX I'POILECH:
1) 6e3rotiBkOBi Tpormri — I11e ocobimBa (opma Trpoiel, 10 Mae PEeYOBO-TIPABOBY
npupoy; 2) Oe3roTiBKOBI TpOIl € MPaBOM BHUMOTH KIIi€EHTa O OaHKy, SKE Mae
3000B’s13aNbHUN  XapakTep ; 3) OE3roTIBKOBI TpOIIl MaiOTh 3MilIaHy, pPEeYyoBO-
3000B’s3aJIbHY IPUPOTY.

3BUYaitHO, BIJICYTHICTh €AMHOI MO3MIII OO0 PO3YMIHHS MPaBOBOI MPUPOAU
0€3roTiIBKOBUX TIpOLIEH HE MOXKE HE YCKIAJAHIOBATH NUTaHHSA KBaidikaiii
HE3aKOHHOTO 3aBOJIOJIIHHSA TaKMMH KomTaMu. HaykoBa AOKTpHHA KPUMIHAIHHOTO
nmpaBa BupoOWJia pI3HI JAYMKH IWIOA0 IUX TMiaxoaiB. OjHak, HA MOK JIYMKY,
HAaWONTUMANBHIIIE PO3TJSAATH  EJIEKTPOHHI TpOoIIl dYepe3 Mpu3My PpPeuoBO-
3000B’s13abHOT  MpUpOAU. AJKe BOHH € (DIKIIEI0 pedi, sKa Mae 3000B’3aIbHY
OpUPOAY, TOMY JJI 3PYYHOCTI KBami(ikaiii IIJIKOM MOXJIMBO 3aCTOCOBYBATH IO
0€3roTIBKOBUX TpOLICH peXHM PEUYOBOTO MpaBa, BU3HAIOUM iX MaWHOM. I3 Takum

M1JIX0JIOM TOT'OJKYIOThCS 1 3HaUHA KIJIbKICTh ITUBUIICTIB, ajKe, SIK B1JIOMO, MaifHO —
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1€ X0Y MOHATTS 1 MDKTaTy3€Be, ajle BOHO € OJTHIEO 13 BU3HAYAIBHHUX ITUBLITICTUYHUX
KaTeropii.

SKI0 3BEpHYTHUCS 10 CYAO0BOi MPAKTHUKU, TO TaM TAKOX CKJIaiacs TEHACHIS
710 BU3HAHHS €JIEKTPOHHUX TPOIIEH MPEeIMETOM 370YHHIB IPOTH BIACHOCTI B ACMEKTI
PEYOBO-3000B’ I3IPHOT KOHIIETIIII].

H.B. BumnsakoBa y cBOiX Mpalsix NMPOMOHYE JBa BapiaHTH IO BUPIIIECHHIO
MUTaHHS TIO0 pO3IIIALY OE3rOTIBKOBUX TpOIIEH SK MpPEAMETY 3J0YMHIB TMPOTU
BJIACHOCTI: 1) BU3HABaTH TOTIBKOBI 1 O€3TrOTIBKOBI TI'pOIlll MalHOM, IO HAaJICKUTh
0co01 Ha IpaBl BJACHOCTI; 2) BU3HABATU T'OTIBKOBI IPOLIl peyaMH, a OE3roTiBKOBI —
MpaBOM BHUMOTH, IO BXOJSATh J0 CKJIQAy MaifHa, 110 HaJIeKUTh 0CO01 Ha MpaBi
BJIACHOCTI.

VY cBOIO yepry aHaii3 HU3KM pillleHb €BPONEHCHKOI0 CyAy 3 MPaB JIFOJIUHU, A€
3MOTY MIJIKPECIUTH TEHJCHIII0 10 BU3HAHHA 0€3rOTIBKOBUX I'pOIIEH — MailHOM, IO
nepedyBaroTh y BJIACHOCTI 0coOM. 30Kpema, Jsl MPUKIAAy, CIiJl 3BEpHYTHUCS 10
TaKMX pilIeHb CBPONEWCHKOTO Cyldy 3 MpaB JIOAWHU: "3 NUTaHHS NPUUHATHOCTI
ckapru N 74694/01" Jlrwo6oB MuxkomaiBuu KpuBonoroBu mpotu Pociiickkoi

"nn

@®enepauii "" Big 1 kBiTHA 2004 poky; "Jlxeniu npotu bocHii Ta I'epueroBuHun"
cipaBa N 41183/02. B nmx pilieHHS TOPOCTIAKOBYETHCS TMOMIOHE CYJIKEHHS:
«pO3KpasilaHHs 0€3rOTIBKOBUX TPOIIOBUX KOIITIB € HE MPUAOaHHS MpaBa HA MalHO, a
PO3KpagaHHs 4y>koro maiiHa». To0To, 6€3roTIBKOBI POl PO3IISAAIOTHCS K MAHHO.

Takum unHOM, MiACYMOBYIOUH BUKJIAJICHE, TIEPIII 3 BCE, CJIIJI MIAKPECIUTH, 10
€JIEKTPOHHI T'pOIll MOXHa BIJHECTH J0 OCOOJMBOIO pojay OEe3roTiBKOBUX TI'POIIOBHUX
KOIITIB, @ OT)KE€, BOHU MOXYTh BHUCTYMAaTH MPEIMETOM 3JI0YMHIB MPOTH BIACHOCTI.
Hactynne, 1o BapTo 3a3HauuTH, 1€ T€, 1[0 HUBUILHO-TIPABOBA KATETOpis «MalHOY -
OXOIUTIOE 1 OE3roTIBKOBI KOIITH, SIKI B CBOIO Yepry BKJIIOYAIOTh MOHSATTA
CJIEKTPOHHUX KOIITIB. [3 IbOr0 BUIUIMBA€, IO HE Ma€ HarajbHOI MOTPEeOU
3akpimmoBatd B KpuminansHomy Kopekci YkpaiHu HU3KY NOHSTb, TaKUX SIK
€JIEKTPOHHI Tpomll Ta OE3roTiBKOBI KOITH. B acmekTi BU3HAHHS EJIEKTPOHHUX

rpomiel MpeaMeTOM 3JI0YMHIB MPOTH BIACHOCTI, KOHCTPYKTHBHUM CJiJ BHU3HATU

KOMITPOMICHUH TIJX1d, BIAMOBIIHO J0 SIKOTO €JIEKTPOHHI TpOIIl MarTh 3MilIaHy
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(peuoB0-3000B’s13a5IbHY) Tpupoay. Tomy, Ha MOIO IyMKYy, 3 ICHYHOUHMX Hapasi
MO3UIIINA 1O TAHOMY MUTAaHHIO, HAHONTUMAIBHIIIOI € KOHIICTIIIS BIMOBITHO 0 SKO1
IPOIIOBI KOIITH, NP KBajiikarii 37J04YMHIB MPOTH BJIACHOCTI, CJ1J OXOILUTIOBATH

MOHSTTSM MalHO, HE3aJIeKHO BiJl OPMU iX BUpaKeHHS (TOTIBKOBA UM OE3rOTIBKOBA).

YK 341.1 Opunnyni Hayku

ITIPABOBUI CTATYC I BIUIUB PIIEHb
MIXHAPOJTHMX OPTAHI3AILIIM B €C
Bopooiios B./1.,
CTYONLEHT WPUAMYHOT O
OHI NpOBCbKMUN Haui OHaAaNbHWUWK Y HI BE
M. [ HMKnppaoi, H a
HaykoBuin K&pdeBp@REenGBBO
Ta Mi XHapoagHoOro npas
bakynbtTeTtTy OHY i m.
bepeocna K.B.
MixHapoH1 opraHizaiii € JIEBUM PETyJISTOPOM MIKHAPOJHHUX BITHOCHH B
yCix cdepax CYCHUIBHOTO KUTTSA, SK B €KOHOMIYHIM, MOJITHYHIM, COIIaJIbHIM,
TyXOBHii cepax, Tak i B cdepax HaI[iOHANBHOI Oe3MeKH, BilfHM Ta GrmarofiitHocTi. X
3HAYEHHS SIK THCTUTYIIHHUX OAMHUIL MDKHAPOIHOTO TIpaBa Jie/1ajli 3pOCTae.
CbOroJiHi MPakKTUYHO BCl JEP’KaBHU CBITY — Bl HAUMOTYXHIIIUX A0 HEBEIUKUX
1 TaKMX, EKOHOMIYHUN PIBEHb SIKUX 1116 HEBUCOKUN, — CHOJY4YalOThCS y CBITOBIN
MepexXi MULKHapoaHMX oprasizamiid. Ilpomec rnoOamizarii, 0 HEBIHMHHO
MOIIMPIOETHCS ¥ OXOIUTIOE MPAKTUYHO yCl cepu CycniibHOI AISIILHOCTI, CTBOPIOE
yMOBH i (hOpMyBaHHS HAJHAITIOHAIIBHUX CTPYKTYpP PEryJIOBaHHS IMIMPOKOTO Koja
CYCIUIBHUX BiJTHOCWH, 1 MDKHAPOJHI OpraHi3ailii € HaaKTUBHIMIUM 1HCTPYMEHTOM
Takoro peryaroBaHHs. Taka & cama cuTyallis BiIOyBaeThCs M IIOJ0 JepiKaB-

yuacauip €C.
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AKTyaJIbHICTb BUCBITJICHHS IIUX MUTaHb J0JAATKOBO MiJACUIIOETHCS 1 Cy4acHOIO
MPAKTUYHOIO TISTIBHICTIO YKpaiHu B MIKHAPOJHUX OpPraHi3allisiX 1 MepCreKTUBaMH ii
3a]ly4eHHs] JI0 IIMPOKOro Koja criBToBapucTB. CHIBpOOITHUIITBO 3 TaKUMHU
oprasizaifisimu, sk MikHaponuuii BamoTHuUM (oua, CsitoBuit bank, CpiToBa
opranizaiiisi Topriei, €sponeicbkuii Coro3 Mae g HalIOi KpaiHW MepIIoYeproBe
3HA4YCHHS, OCKUIBKM BiJI 1X TO3HUINM OaraTo B 4OMy 3ajekaThb Cy4aCHHUM CTaH 1
MEPCTIEKTUBH PO3BUTKY YKPAiHCHKOI AEPHKABHOCTI.

VYkpaina € wieHoM 0aratbOX MDKJIEpPXKAaBHHX OpraHizailiii, mpuyoMy BOHa
BXOJUThH J0 OUIBIIOCTI HAaBTOPUTETHINIKUX TJI0O0aNbHUX opradizaimiil. Hazaxau B
icropii YkpaiHu 3anumuTbess TOW (akT, MmO BOHA Oyna cepel 3aCHOBHUKIB
Opranizamii  O6’enqnannx Hariit. CBoi  B3a€MOBITHOCHMHH 3 MIDKHAPOJIHUMH
OopraHizamisiMM Halla KpaiHa npardHe OyayBaTH Ha MNPUHUUIAX PIBHONPABHOCTI,
CIIPaBEIUBOCTI, IEMOKPATUYHOCTI 1 JOTPUMAHHS HalllOHAIBHUX 1HTEpeciB [1, c. 14].

Kpim Toro, nama nepkaBa nparte BcTynute a0 €C, akTUBHO Oepe y4acThb y
MDKHApOJIHIA JISVIBHOCTI, BUCTYNA€ Cy0’€KTOM MI>KHAPOJHOIO IMPaBa, IO B LLIOMY
OOyMOBJIIOE  BaXJIMBICTh PO3TJISAYy TMPABOBOTO CTaTycy 1 BIUIMBY PIillIeHb
MIKHapOJIHUX opranizaiii B €C.

Cnin 3ayBakuTH, 10 3a ocTaHHI poku €C 3a TOMOMOror MIiKHAPOIHUX
opraHizailii 3/1HCHUB MOHAJ JBAANATH IUBUILHUX MICiH 1 BINCHPKOBHX OIlepallii Ha
TPbOX KOHTMHEHTAaX, PO3FOPHYTHX Yy BIANOBIAL Ha KPHU3HU, 30KpeMa OpaB y4acThb Y
BIJIHOBJICHH1 TIicisa myHami B IHmoHe3ii, 3axucTi ObkeHmiB y Yani, O0oporrbdi 3
niparctBom Ounst OeperiB Comani [2, ¢. 3]. Takum umHoMm, posb €C B pamkax
3a0e3nedeHHs TJI00abHOI CTaOUTBHOCTI PO3LIMPIOETHCS, OCKUIbKM Kpainu €C Bce
YacTille yKIagaloTh KOJICKTUBHI PIIIICHHS 13 30BHINIHBOI MOJITUKH, EKOHOMIYHUX Ta
KyJbTYpHUX THUTaHb, BINCBKOBUX cIpaB Ta 1H. Ha oco0iuBy yBary 3aciyroByrOThb
TAKOX W EKOJIOTIYHI MUTAaHHS, 10 PETYIIOIOTHCS MIKHAPOIHUMHU OpraHi3allisiMu Y
cC.

MixnaepxaBue yTtBopeHHd €C 3 €KOHOMIYHOI, TOPrOBENbHOI 1 (PIHAHCOBOI
TOYOK 30py — pOOUTH WOTO MPOBITHOIO CHUJIOK y CBiTi. lle HaWOimbImmil y CBITI

Tpeunaep, 3 IPyror y cBiTi BaaoTow. €C miaATpuMye NapTHEPCHKI BIIHOCUHM 3 yCIMa
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KJIFOUOBHMH CBITOBHUMH TPAaBISIMH — Y TOMY YHCII HOBUMH, B KOXKHOTO 3 SIKHX €
1HTepecHu Ta BiIacHE OaueHHS PO3BUTKY Cy4yacHOI MIKHApPOIHOT MOMTUKU. 3 60Ky €C
€ TIParHeHHs JI0 TOro, 00 B MapTHEPChKUX BITHOCHHAX, MOOYI0BAHUX HA B3aEMHHX
1HTepecax 1 BUTOAaX, CTOPOHM MajM He TUIbKM IpaBa, aje 1 BUKOHYBAIH OOOB'SI3KU
[3,c. 110].

€Bponeiicbknii Coro3 MPOBOJIUTH PETYJSPHI 3YCTpidl HAa BUILOMY pIiBHI 3
CILA, Snoniero, Kananoro, Pociero, Iamiero Ta Kuraem. Moro BiaHOCHHH 3 MU Ta
IHIIMMHU KpaiHaMH PO3BUBAIOTHCS y 0araTtboxX Taly3sx, y TOMY YHCIl B paMKax
OCBITH, OXOpPOHM JOBKULIS, Oe3nmeku 1 OO0OpoHH, OOpOTHOM 3 MIKHAPOJIHUM
TEPOPHU3MOM, 3JTOUYMHHICTIO Ta 3aXUCTOM IPaB JIIOIUHHU.

€C mpar"e 10 CTBOpeHHs €()eKTUBHOIO 1 30aJ1aHCOBAHOTO CIIIBPOOITHHUIITBA 3
CIIA, sk omHuM 3 0a30BMX MDKHAPOAHMX MapTHepiB. BoHM cHiBIpalolOTh Ha
PI3HHMX pIBHSX:- TpaHcaTiaHTH4YHa ExoHomiuHa Pama cnpsiMmoBye cBOi 3ycwiuis Ha
3MII[HEHHSI EKOHOMIYHUX 3B'A3KIB; - pAMKOBA yro/ia 100 CIIBIpalli 3 BPETyIIOBaHHS
kpu3 ao3poisie €C 1 CHIA TicHime mpaifoBaTd pa3oM, Hampukiaa, B Kocoso i
Hemoxpatuuniii Pecriy6mnini Konro ta B pamkax inmmx miciit C3I1b; - icHye TicHa
CHIBIpals B Taiy3l 3MIHM KJIIMAaTy Ta 3aJJIs JOCSITHEHHS MOKPAIUEHHS B CBITOBIN
6ankiBcbkiii cuctemi. [llogo BimHOCHH 3 Poci€ro, To BOHU PO3BUBAIOTHCA B paMKax
TaKMX  BAXKJIMBUX  HAMpSAMKIB ~ MDKHapOJHOTO  CIIBpOOITHHIITBA  SIK: -
€HEpronoCcTayaHHs; - 1HBECTHUILII Ta 1HHOBALIi; - MUTaHHsA O€3MEKU, Y TOMY YMCII
npobiemMa 3aMOpPOXKEHHX KOHQIIKTIB, OOpOTHOA 3 TEPOPU3MOM 1 OpPraHi30BaHOIO
3JI0YMHHICTIO; - €KOJIOT1YHI MUTaHHSI, BKIIOYA0UN 3MiHY Kiaimary [4-5].

€C TakoX aKTUBI3Y€ BIJIHOCMHU 3 PEriOHAILHUMHU IpylaMu, 0COOIMBO B A3ii
ta JlatuHchkit Amepurii. B mpomy mmani €C cTBOpUB pO3IIUPEHE MAPTHEPCTBO —
yrOJ, B paMKax SKUX Ma€ OyTH JOCATHYTHM OajaHC €KOHOMIYHHUX, MOJITUYHUX,
COIIbHUX 1 KYJIbTYPHUX BiHOCHH [9, c. 12].

Takum 4YWHOM, pilIEHHS MDKHAPOAHHMX opraHizanii B €C MawTh 3HAYHUUN
BIUIUB JUIS TOAaibIioro po3BUTKy €C, poiab gKOro B paMKax 3a0e3medyeHHs
r00anbHOi CTaOUIBHOCTI PO3IIUPIOETHCA, OCKUIbKKM Kpainu €C Bce uyacTiie

YKJIaJal0Th KOJICKTUBHI PIIIEHHS 13 30BHINIHBOI TMOJITUKH, , EKOHOMIYHUX,
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€KOJIOT1YHUX Ta KyJbTYpHUX MHUTaHb, BIMCHKOBHUX crpaB Ta iH. CiiJ KOHCTaTyBaTH,
mo B €BporelicbkoMy Cor031 BTUICHUH OCOOJMBHI THIT «M'SKOTO TOJITHYHOTO
YIOpaBJIiHHSY 3 OMOPOI0 HE Ha CHJIOBI, a Ha €KOHOMIUHI Baxkeni. [iroum y myci el
noriku, kpainn €C po3po0sioTh BapiaHT 3a0e3nedeHHs 0€3MeKN Ha OCHOBI «M'SIKO1
MOTY>KHOCT1», POOJISTYM CBIM MOCHUIBHUM BHECOK y CTaOLII3allil0 CBITOBOI CHCTEMH.
E€pponeiliceknii Coro3 HaOyB pemnyTailito cy0'ekTa, 0 YHHKAa€ BUKOPUCTAHHS
BIICBKOBOI CHJIM, MIATPUMY€E MDKHAPOAHI I1HCTUTYTH 1 CIpHS€ TiABUILEHHIO
KYyJIbTYpH MIKXHApPOJHHMX BiJHOCHH. BiH mparHe BHCTymaTu B POJII «PET10HAIBHOTO
MHUPOTBOPLS», EKOHOMIYHUMHU METOJAMH CHpHUSE€ MiAMOMY CYMDKHUX KpaiH,
MONEPEKAIOYN TAKUM YMHOM KOH(JIIKTH 1 TOTpo3U y cepi Oe3neKu.
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YK 347 FOpuanyHi Hayku

BAHKIBCHKA TAEMHUIIA SIK OB’€EKT ITPABOBOI OXOPOHU
I'pyweyvkui M.O.,

CTYyAEeHT WPUAUYHOT O

HaBuyamaWIOOBUN | HCTUTYT | HPOP

Hayi oHanbHa akapgewmi 4
M . Kni B
3aranpHOBM3HAHO, 1[0 1HQoOpMaliiiHa Oe3neka Ha pyOexi TPeThOro
TUCAYOJIITTA BUXOAUTH HA MEpUIE MICUE B CUCTEMI HallIOHATIbHOI O€3MEKH.

OckiJIbKH BCSKa TOJIITHKA B TIPABOBIH JiepkaBl MOBUHHA Oy IyBaTHCS HA OCHOBI
mpaBa, BKpail BaXJMBO BH3HAYUTH Takl NpaBoBl OCHOBU. llokm 1m0 MoOKHa
KOHCTaTyBaTH, 10 PO3BUTOK CYCIUIBHUX BIAHOCHH Y 11i¥ cepl iICTOTHO BUIIEpEKAE
PO3BUTOK MpaBa 3 UX MMUTaHb.

CporoaHi CKJIAJIMCS Bl TEHJICHIII B OpraHax Jep>kaBHOI BJaJu y BU3HAYCHHI
MOHATTSA 1 CTPYKTypu iH(popMaiiitHoi Oe3neku. [IpencraBHUKK TymaHITapHOTO
HampsiMy MOB'S3YyIOTh 1H(QOpMAalHY Oe3MeKy TUIbKM 3 1HCTUTYTOM Ta€MHHUIII.
[IpeacTaBHUKHM CHIIOBUX CTPYKTYp MPOMOHYIOTH MOWIMPUTH cdepy iHPOopMaliiiHOi
Oe3MeKy MPaKTUYHO Ha BCl MUTAHHS 1 BIAHOCUHM B 1H(OpMaIiiHii cdepi, o CyTi,
OTOTOXKHIOIOYM 1H(popMaliifHy Oe3neky 3 iHdopmaliiiHoo cdeporo. IctuHa, sk

3aBX/IH, JICKHUTH TOCEPEANHI.
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Ha croroanimHiii AeHb Yy 3B'SI3Ky 3 PO3BHUTKOM PUHKOBUX BIJHOCHH 3poOcCia
KUTBKICTh OaHKIBCHKHMX oOIeparfiii. BiTHOCHHN MK KIIEHTOM Ta OOCIyTOBYIOUOIO
HOTr0 KpEIUTHOI0 OpraHi3alli€l0 Ccroyatrky, B CHIy creuudika O0aHKIBChKOi
TISUTBHOCTI, HOCSITh JOBIPYHMM XapakTep: KIIEHT HE TIIbKUA JOBIPS€ KpPETUTHIM
oprasi3ailii CBOi IpOIIIOBiI KOIITH, ajie 1 MOTEHIIHHO JoIycKae ii g0 iHpopmarlii mpo
cBil (piHaHCOBHI cTaH. ToMy NMpaBOBUM 3aXHUCT Ta OXOPOHA OAHKIBCHKOI TAEMHHUIII
Ma€ BaXKIIMBE 3HAYEHHS, OCKUIBKH DPO3TOJIONICHHS BIJOMOCTEH, IO OXOPOHSIOTHCS
0aHKIBCHKOIO TAEMHMIICIO, MOKE HEraTHMBHO BIUIMHYTH Ha O€3IEKy YW pernyTalliio
oco0wu, 110 Mae OaHKIBCbKUH Bk abo paxyHok [10, c. 11].

3po0ieHi padimie cnpoOu po3risay MPaBOBUX ACMEKTIB 0AHKIBCHKOI TA€MHHUII
Ha MOHOTpa(pIYHOMY PiBHI HE BUPIIIMIMA BCiX MPOOJIEM JAHOTO MPABOBOTO 1HCTUTYTY.
Bignatoun HanexxHe MpoBEICHUM JOCIIKEHHSIM, 5Kl 30€pIraloTh CBOIO aKTyalbHICTh
1 HayKOBY 3HAUVIIICTh, CJIiJI 3a3HAYUTH, 110 B HUX OYyJIM MOPYIICHI JIMIIE OKpeMi
TEOPETUYHI Ta TUCKYCIIHI MUTaHHA, MOB's13aH1 3 0aHKIBCHKOIO TAEMHUILICIO. Y PI3HUMN
yac CBI/ BHECOK B pO3pOOKYy 1€l mpobiemu BHecau B. A. benos, M. B. I'Bipumasn, .
JI. T'eitBannos, JI. P. €dimona, A. ®@. XKuranos, C. M. Xykos, C. KapueBchkuii, €. 1.
Kopnax, B. H. Jlonarun, JI. A. HoBocronoBa, A. M. Ilnemakos, I1. I. Cenyrin, CB.
Capb6ami, A. A. @atbsnos, P. O. Xandina, C. Uybapos Ta iH111. BibiicTe cydacHUX
BueHux, Hampuknaa, A. 1O. Bikynin, K. A. Mapkenosa, O. M. OniliHuK, B CBOiX
HayKOBHUX JOCJIPKEHHSIX POOJSTH OCHOBHUM aKIEHT Ha BHUBYEHHS OAaHKIBCHKOI
TaeEMHHMII B cepi 0aHKIBCHKHX, ()IHAHCOBUX 1 MOJATKOBHX IPaBOBIIHOCHH. OHAK
CYTHICTb TPaBOBOTO TMOHSATTS «OaHKIBChKa TAEMHUIIS CIIOYaTKy Ma€ IUBLIBHO-
npaBoBy npupoy. IIpo ue cBiguuTh, Hacammepen, Te, o0 OaHKIBChKAa TAEMHHULS SIK
OIUH 13 BUIIB 1HGOpMarii € 00'€KTOM NHMBUIBHUX MpaB, a MPABOBIIHOCUHU, IO
CKJIaJIal0ThCA 3 MPUBOAY OAHKIBCHKOI TAEMHMII, BUHUKAIOTh 3 MOMEHTY YKJIaJICHHS
MEBHOTO IMBIJIBHO-IPABOBOTO JIOTOBOPY TMpO HaJaHHS OaHKIBCBKUX IOCIYT.
[{uBiIBHO-TIPABOBUI MOYATOK OAHKIBCHKOT TAEMHHMIN TAKOX MIATBEPIKYETHCS THM,
110 BiAMOBIHA AediHilis 3akpiruieHa B HopMax [[UBUIBHOTO KOAEKCY Y KpaiHu.

AKTyalbHICTb CHCTEMHOTO JOCITIKEHHS OaHKIBCHKOI TA€EMHHIN SIK 00'€KTa

IIpaBOBOro peryjlIr0BaHHA 3yYMOBJICHA HACTYIIHUMHU IIO0JOXCHHAMMU. Ho—nepme,
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HEOOX1/IHICTIO BCEOIUHOTO TEOPETUUYHOTO BUBUEHHS JaHOI MPOOIEMU 3 ypaxyBaHHSIM
HOBO{ MPaBOBOI Ta EKOHOMIUHOI cuTyalli B Ykpaiui. [lo-apyre, BiACyTHICTIO B Hay1Ii
€IMHOT TYMKH 3 MPUBOJY BHU3HAYEHHS OaHKIBCHKOI TAEMHHMII 1 BXIJHUX Yy ii 3MiCT
Bimomocteil. [lo-TpeTe, HEBM3HAUEHICTIO CIIBBIJHOLIECHHS IPABOBOIO PEKUMY
0aHKIBCHKOT TAa€EMHHUIIl 3 TPABOBUM PETYIIOBAHHAM KOMEPIIHHOI, CIIyKO0BOI,
npodeciiiHOi Ta I1HIIUX BUJIB TaeMHUIb. [lo-ueTBepTe, morpebor0 B po3poOiri
pEKOMEHIalll{ 1010 3aCTOCYBAaHHS 3aXO0/1B IMBUILHO-TIPABOBOI BiJAMOBIIaJIBHOCTI 3a
HE3aKOHHE PO3rOJIOlICHHA OaHKIBChbKOi TaemHHI. [lo-m'ste, mNpakKTUYHUMHU
npobiieMaMu JOCTYIy 1 3a0e3nedeHHs 30epeKeHHs] 0aHKIBChKOI TA€EMHHIIl B XO/Il
npodeciiiHol  AISUIBHOCTI  ONMEpPAaTUBHUX  MIAPO3JAUIB, OpraHiB IMONEPEIHBOrO
pO3CIIiTyBaHHsI, IPOKYPATYpPH 1 CyLLy.

Oco0nmuBO ciifl 3a3HAYUTH HEJAOCKOHAIICTh YMHHOTO IPABOBOTO IHCTUTYTY
0aHKIBChKO1 TaeMHHII. BXilHI B HBOTO HOPMATHBHO-TIPABOBI aKTH PI3HUX Taly3eu
paBa BIIPI3HIIOTHCSA CKJIQAHICTIO 1 HEIOCTAaTHIM pPiBHEM cucTeMmaTu3amii. biibir
TOTO, B HUX € CYTTEBI MPOTHUPIYYS HABITh Y BU3HAUEHHI IPABOBOTO OOCATY 1 3MICTY
0aHKIBCHKO1 TAEMHHUIII.

baHKiBCbKUN CEKTOp € OJHUM 13 TOJIOBHMX Yy CTPYKTYpi HaIllOHAJbHOIO
rocrojapcTBa YKpaiHu, OCHOBHUM J[XKEPEJIOM 1HBECTYBaHHS (piHAHCOBUX PECYPCIB B
€KOHOMIKY Kpainu [1, c. 20].

bankiBcbka TaeMHHIIS - 1€ KOH(IAeHIIHHA 1H(hOpMaIlisi, pO3rOJOIIEHHS SKOi
3aBAa€ IIKOAW BiJBiJlyBayaM 1 TapTHEpaM KpEIWTHOI oOpraHizaiii, BIIacHE
BUJIMBAETHCA Yy BTPATI iX JOBIPH, a 3HAUUTD, IICYE PUHKOBI MO3UIIIT OAHKY.

Jlo 0aHKIBCHKOI TAa€MHMIII HajeXaTh: BIOMOCTI MpPO PaxyHKH, BHECKH,
omepaiiii, 0cOOUCTOCTI BiJIBiIyBauiB, KOPECIOHACHTIB Ta 0Ci0, 3raJlaHuX y JIOTOBOPi 3
O0ankoM. baHKIBChKa TaEMHHWIISI € HAJA3BUYANHO BAKIMBUM E€JIEMEHTOM BIJHOCHUH Y
OaHKIBCHKIM MpaKTHIN. 3aKPIMJICHUN 3aKOHOM OOOB'SI30K OaHKY IMOJ0 30epeKeHHs
TAEMHUII, Ha JTYMKY PI3HUX HAYKOBIIIB, 3aCIyTOBY€ Ha OCOOIMBY yBary. Yci 0e3
BUHATKY KpPEeIUTHI 1HCTUTYLII (0aHKH) 3000B'A3aH1 30epiratu TaeMHuio. s 3acana
O3Hayae, 10 BOHU HE MOBUHHI JIOMYCKAaTH BUXOJY HA30BHI BIJOMOCTEH MpO CBOIX

KImeHTIB [3, ¢. 27].
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BiamoBinaneHicTh 30epekeHHs] OaHKIBCHKOT TAEMHMIII IMOKJIAJIEHO 3aKOHOM Ha
BCIX CIy>KOOBITIB OaHKIB CaMOCTIMHO Binm ix mocaau. [HKomM OGaHK B OCOOMCTHX
JIOKAJIbHUX aKTax B J0OABOK 3acTepirae mpo Il MOBUHHOCTI OCOOMCTUX TpalliBHUKIB.

baHKiBChKa TaEMHHIII 3a CBOEIO CYTTIO 1H(OpMAIis, TPUIOMYy iH(POpMAITis 3
0OMEKEHUM JOCTYNOM. [HIIMMU clloBaMH, Ha JaHUW BUJ 1H(GOpMAIIil MOMIHPIOIOTHCS
BC1 O3HAKH MPABOBOTO PEXKUMY 1H(PopMaIlii 3 00MEKEHUM JTOCTYIIOM.

baHkiBchbKa TaeMHHIIS SIBISE COOOIO OCOONMMBUN pexuM iHbopmarii 3
0OMEXKEHUM JOCTyNoM. SIKIIO K 10 CKJIaay OaHKIBCHKOI TAa€EMHHUIN HaJleKaTh
B1JIOMOCTI, SIK1 MiANAAal0Th OJTHOYACHO II1JT PEXKUM MEPCOHAIBHUX JIaHUX, TO B IIbOMY
BUIIAJIKy MOX@Ha TOBOPUTH MpPO Nepexil KOH(]iAeHLIHOi i1HpopMalii 3 OIHOro
PeXKUMY B IHIIMHM 1 BIAMOBIHO MPO HEOOXIJHICTh BUKOHAHHS OCOOJMBHUX BHUMOT
IOJ0 3aXUCTYy MEPCOHANIBHUX AaHuX [4, c. 127].

BaxnuBoro yMOBOIO (DYHKI[IOHYBaHHSI PUHKOBHUX BITHOCMH € TIPaBOBE
3a0e3Me4YeHHs TOCMOAapChKOi MIsUIBHOCTI, sSIKa BKJIIOYA€E B cebe, 30KpemMa, HasiBHICTh
3aKOHOJAaBYOl OCHOBU TOCIOAAPCHKOI MISUIBHOCTI, TOOTO CHCTEMHU HOPMATUBHUX
aKTiB, SKI BH3HAYAIOTh TIPABOBUM CTaTyC CYO'€KTIB TOCIOJApPIOBAaHHSA Ta
perIaMEeHTYIOTh Pi3HI aCTIEKTU FOCIOAAPCHKOT JISTTbHOCTI.

OCHOBOTONIOKHUM JIKepesnoM OaHkKiBCchkoro mpaBa € Koncrturyiis Ykpainu,
sKa BCTAHOBIIIOE TPHUHIIMIM OpraHizaiii 0aHKIBCHKOI CIpaBH B YKpaiHi, 3aKiagac
KOHCTUTYIL[IHI OCHOBH OaHKIBCHKOT'O TIPaBa.

Ha choronimHiii AeHs B YKpaiHi MPaBOBUM PEeXUM OaHKIBCHKOI TAEMHHIII
Bu3HaueHnit  Koucrutymieto  Ykpainu, LuBinbHUM — KomekcoM  YKpaiHH,
KpuminanbauMm koaekcoM Ykpainm, KpumiHanpHUM TpolecyaabHUM KOJIEKCOM
VYkpainu, [{uBinsHUM TIpoliecyanbHUM KOJIEeKCOM YKpaiHu, 3akoHamu Ykpainu «IIpo
O0anku 1 OaHKIBChKY nisutbHICTBY Bim 07.12.2000 p., «IIpo HarmionansHuii 6aHk
VYkpaian» Big 20.05.1999 p., «IIpo inpopmariro» Big 02.10.1992 p., «I1Ipo moctym 10
myomiunoi iHGopmarii» Bix 13.01.2011 p. [8]

Buiie3azHaueHi HOpPMAaTHUBHO-NPABOBI aKTHW BHU3HAYalOTh IPABOBI 3acaau
MOHATTS OaHKIBCbKOI TA€EMHMIN, a TaKOX BHMOTH WIOJ0 3aXHUCTy, 30epiraHHs,

BUKOPHUCTAHHS Ta PO3KPUTTS iH(PopMallii, ika MICTUTh OaHKIBChKY TAEMHHUITIO.
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3rilH0 3 YWHHUMH HOPMaMH 3aKOHOJABCTBA, 10 TOHATTS OaHKIBCHKOI
TAEMHUII 3a3BHYail BIAHOCUTHCS Oyab-siKa ceKkpeTHa iHdopMallis Npo BUKOHaHI
TpaHCaKI[li, TacIOPTHI JaHl KJIIE€HTIB 1 HaJlaHi MOCIYTH, SKI YCTAaHOBH HE MAalOTh
mpaBa BUIIAJKOBO a00 HABMHUCHO TMepefaBaTH CTOPOHHIM ocobaMm 0e3 OTpHMaHHS
CyJIOBUX TPUIKCIB 1 OQIMIMHUX 3alUTIB JEp)KaBHUX OpraHiB. BTiNeHHS B KUTTA
axpachbKUX CXeM Iepeadavyae BUKOPUCTAHHS KOHGIICHIINHUX TaHUX (PI3MYHMX 1
IOPUIUIHUX 0C10, TOMY CTBOPEHHS ONTUMAJIBLHUX YMOB JJis 30epirands OaHKIBCHKOT
TAEMHMIT 3JIaTHE 3HAYHO 3HU3UTU PU3HUK (PiHAHCOBUX adep 1 MaxiHAIlIH.

baHkIBCbKUI 3aKOH Tiependavae BiANOBIIAIBHICT BIACHUKIB 1 KOPUCTYBAylB
0aHKIBCHKO1 TAEMHUIII 32 i1 pO3roJIOIIeHHs. 30KpeMa, BIANOBIJaNbHICTh HECYTh baHK,
oprasizaiiis, 1o 371icHI0€ PYHKIIT 3 000B'SI3KOBOTO CTpaxyBaHHs BKJIAJliB, KPEIUTHI,
ayIUTOPCHKI Ta 1HII OpraHizailii, yHOBHOBOXKCHUN OpraH, SIKMMl 3M1MCHIOE 3aX0/U
1010 MPOTHAIT Jierani3alii (BiIMUBAaHHIO) JOXO/IIB, OJIEPKAHUX 3TOUMHHUM IUISTXOM,
a TaKOX iX 1MocaIoBi 0COOM Ta 1X mpalliBHUKH [9, ¢. 26].

3a pI3HOMaHITHI MOPYUIEHHS NPABOBUX AacCIEKTIB OAaHKIBCHKOI TAa€MHHIII
BITYM3HSIHUM 3aKOHOJIABCTBOM  Tiepen0ayeHo KpUMIHAIbHY, aJMIHICTPATUBHY,
LIMBUIbHY Ta IUCLMIUIIHAPHY BiANOBIAAIBHOCTI.

Opunuyna BIAMOBIAAIBHICTH BHUCTYINA€ OJHIEID 3 (GOpM  COIIaIbHOI
BIJIMOBIATBHOCTI. B CycHibCTBI, OKPIM IOPUIUYHOL BIMOBIAAIBHOCTI, JIFOTh TAKOX
W 1Hm QopMH COIIANBHOI BIANMOBIAAIBHOCTI, a came: MoOpaJibHa, MOJITUYHA,
oprasizailiifHa, rmapriiHa Tomno. Jlo opranizamiitHoi Ta MOJITHYHOI BiIOBIIAIbHOCTI
npuTaMaHHl Taki (GopmH, SK 3BIT, BIJCTaBKa, a BIAMOBIIHO J0 MOpaIbHOI —
OCYJDKEHHS CYCIUIBHOK JAYMKOIO, 1 0 MapTIHHOI — BUKIIOYEHHS 3 MmapTii 1 T.O. Y
CYKYMHOCTI JaHl BUIW W ICHYIOThH JUIsl 3a0€3Me4YeHHs BIOPSAKYBAaHHS, HAMIMHOCTI
CYCNUIbHUX BIJIHOCHH y PI3HOMaHITHUX cdepax KUTTEISIIBHOCTI CyCNUIbCTBA. Alle
IOpUIMYHA BIJIMOBIIATBHICTh O BUOKPEMIICHOMY CIIEKTPY O3HAK BIIPIZHSIETHCS BiJ
yCiX 1HIIMX.

KpuMinanbHa BiANOBIAQIBHICTh Y cdepi OAHKIBCHKOI TAEMHUIl € JOCHUTb
J1€BUM IHCTPYMEHTOM BIUIMBY Ha  3JI0YMHIL.  3aCTOCYBaHHS  KpUMiHaJIbHOI

BIJIMOBIAQIBHOCTI 3a TaKl 3JJOYMHHU OKPIM KapaJIbHOTO, TIOBUHHO TaKOXK 3/[1HCHIOBATH
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BaroMui MpoQiIaKTUIHUIN BIUIMB JJII YHUKHEHHS MaOyTHIX 3JIOYMHHHUX TOCATaHb
Ha 0aHKIBCHKY TAEMHHUIIIO.

AJZMiHICTpaTHBHA BIAMOBIJAIBHICTh XapaKTEepHa TUM, 1[0 Peali3yeThCsS BOHA B
aJIMiHICTPAaTUBHOMY TMOPSIKY, TOOTO B TMpolecl peanizaiii JepKaBHUM OpraHOM
CBOIX BHMKOHABYO-pPO3MOPAIYMX TMOBHOBaXeHb. [lepeBakHa OUIBIIICTh OpraHiB
aJAMIHICTPATUBHOI IOPUCAMKIT, HAAUICHUX MOBHOBAXEHHSMHU II0JI0 PO3TJISAY CIIpaB
PO aaMIHICTPATHUBHI MPaBOMOPYIIEHHS, 32 CBOIM MPABOBHM CTaTyCOM € OpraHaMu
BUKOHABYOiI BJIaJU 1, KPIM TOTO, HAAUICHUMH KOHTPOJbHUMH MOBHOBAKCHHSIMU Y
cdepl BIIHOCUH, KU € 00’ €KTOM BIAMOBIIHUX MPABOMOPYIIEHb. TOOTO MPUTATHEHHS
710 aJMIHICTPATHUBHOI BIJIMOBIAJIBHOCTI 3/IIMCHIOETHCS IUMH OpraHaMu MEPEBAXKHO B
npolieci 31HCHEHHS IEP>KaBHOTO yMPaBIIiHHS, @ TOYHIIIE NMPU peatizaiii HOIMU TaKoi
BAKJIMBOI (QYHKLII JEpKaBHOTO YIpaBiIiHHSA SK KOHTposb. Ilpm 1mpomy 3
OpoLECYadbHOI TOYKM 30pYy Mpoleaypa HPUTATHEHHS [0 aaMIHICTPATUBHOI
BIJIMOBIATBHOCTI OopMiIeHa aAMIHICTPATUBHO-TIPABOBUMH HOPMaMH Yy BUTJIAI
aJAMIHICTPaTUBHOTO POBAIKEHHS 3 YCIMa IPUTAMAaHHUMHU HOMY O3HAKaMHU.

JucrururiHapHy BIATOBIJATBHICTE MOXYTh HECTH TpPAIlIBHUKKA OaHKY, KOJHU
BOHU MOPYLIWJIW MIANKACAHE HUMHU 3000B’sI3aHHS TI0 30€PEKEHHIO JaHOT OAHKIBCHKOT
TAEMHUIIL. Y TAaKOMY BUTIAJKY KEPIBHUIITBO OaHKY Ma€ MPaBO OT'OJIOCUTH JIOTaHy, a0o
B3araJni 3BUILHUTH TpalliBHUKA. [Ipu 3acTocyBaHHI OJHOTO 3 BUIIB BiJMOBIAIHHOCTI
(30Kpema, TUCHUILIIHAPHOI), HE BUKIIIOYAETHCS BIJMOBIHA MOKJIUBICTH OJJHOYACHO
3aCTOCYBaTW M 1HIIMX BUJIB BIAMOBIJAIBHOCTI (HAMPUKIAJ, HUBUIHLHO-TPABOBY,
KpUMIHAJIBHY) [5].

IcTopis  ¢dopmyBaHHS TPABOBOrO 1HCTUTYTY OaHKIBCbKOi TaeMHuil (y
CydyacHOMY 1i po3yMiHHI) B YKpaiHi € MOPIBHAHO KOPOTKOIO, TOMY 3 BIJCYTHICTIO
OyIb-sIKOTO HOPMOTBOPUYOTO, & TAKOK MPaBO3aCTOCOBHOTO JIOCBIAY Yy Tally3i IPaBOBOI
0XOpOoHU OaHKIBCHKOT TAEMHHUIII B YKpaiHl MOB’sA3aHa BEJIMKA KITBKICTh MPOTAIUH Ta
MPOTUPIY y TPABOBOMY 1HCTUTYTI OAHKIBCHKOT TAEMHUII.

OnHi€l0 3 OCHOBHHUX TMPUYMH HEAOCKOHAJIOCTI HOPMATHBHO-TIPABOBOTO
peryoBaHHS y cdepl NMpaBOBOTO 3aXUCTy OaHKIBCHKOI TaeMHWIII B YKpaiHi €

paKkTUYHA BIJCYTHICTh TEOPETHUUHOT PO3POOKHU TEMHU LIBOTO JOCIKEHHS.
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Ha mamy nymKy, 3a3HadeHi MPOTATWHU 3aKOHOJABCTBA HEOOXIMHO YCYHYTH,
MOMIMPUBINYA  TPABOBUH  PEKUM  OaHKIBCBKOI  TA€MHHWIII HA  BiJIMOBIIHI
IIPaBOBIIHOCUHM 3 TIPUBOJIY MiSUIBHOCTI 1HIIKX, KpiM OaHKIB, (PiHAHCOBO-KPEAUTHUX
YCTaHOB.

Jlns  BAOCKOHAJEHHS IIPaBOBMX HOPM I1HCTUTYTY OA@HKIBCBKOI Ta€MHMII
JOIIJILHUM € 3aKpIIUICHHS 3000B’s3aHHS MPAIiBHUKIB OaHKy ¥ KOHTPOJIOIOYUX
oprasiB 30epiraTi OaHKIBChKY TA€MHHIIIO HE3aJIEKHO BiJl TOrO, MPOJOBKYE ocoda
mpairoBaTy B 0aHKIBCBHKIiH cdepi uu Hi.

Tomy, TPUHHATTA OFHOTO KOMU(DIKOBAHO HOPMATHBHO-TIPABOBOTO aKTY
(mampukiiaz, baHKIBCHKOTO KOJEKCY YKpaiHu), MOCWINTh CTIMKICTh Ta CTAOIBHICTD
0aHKIBCHKOI CHCTEMHU, a IHTEPECH YCiX yYaCHUKIB OaHKIBCHKUX MPAaBOBHUX BIJIHOCHUH
CTaHyTh OLJIbIIIE€ 3aXUICHUMHU. A BHECEHHS 3MiH 70 [[MBUILHOTO MpOlIECYyabHOTO Ta
KpuminaibHO-TIpOLIECyaJIbBHOTO ~ KOJEKCIB ~ YKpaiHM  JO3BOJIUTH  3a0€3Me4uTH
IPO30pUH, CIIpaBeNIMBUIA Ta CBOEYACHUM PO3TJISL CIIPaB.

Jlitepatypa:
1. bapanoBcekuit O. besneka 6ankiBcbkoi chepu / O. bapanoscbkuit / BicHuk

HBY. - 2014. - Bum. 9 (1). — C. 20-27

2. binoycop 10.B. [IlpoOneMHi TmMTaHHA TPOBAKEHHS Yy 3B’A3KYy 13
posroyionieHHsIM 1HQopMarlii, ska MICTUTh OaHKIBCBKY TAa€MHHIIO, MO0
¢13uunHux Ta opuanyHux ocid / FO.B. binoycos, H.JI. Bonnapenko-3emniHcbka

// YHiBepcuteTchbki HaykoBi 3amucku. - 2009. - Ne 4. - C. 24-32

3. Bakan A.C., Tlomimyk M.C. [IpaBoBuil peXHM pEryiIrOBaHHS 1HCTUTYTY

0aHKIBCHKOI TaEMHUIl B YKpaiHi Ta HampsaMku Horo BaockoHaneHHs / A.C.

Bakan, M.C. Ilomimyk // MonoabkHuii HayKOBHM BICHHK Y KpaiHCHKOI

akanemii 6ankiBcbkoi cripaBu HBY. Cepis: FOpuauuni Hayku. - 2011, - No 1. —

C. 26-31.

4. Bep6a-Cunop O. b., bpatkoscekuit B.M. [IpaBoBe peryntoBaHHs MiACyTHOCTI

cipaB mpo po3kputrta OaHkiBchkoi TaemHuii / O. b. Bep6a-Cunop, B. M.

BbpatkoBcekuii / HaykoBuii BicCHHK JIBBIBCHKOTO N€p>KaBHOTO YHIBEPCHUTETY

BHYTpilHIX crpaB. — 2015. - Ne 1. — C. 127-135
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. I'onoboponpko C. baHkiBcbka Ta€eMHHLSA: OCOOJMBOCTI HOPMATHBHO-
MIPaBOBOTO PEryJIIOBaHHS B YKpaiHi Ta B 3aKOHOJABCTBI 3apyOKHUX KpaiH
[Enextponnnii pecypc] / C. Tlomobopompko // MixHapoaHa HayKOBO-
npakTH4Ha 1HTepHET-KOoH(pepeHis «llepcrnekTuBHI HANPSAMKH IOPUAHMYHOT
HAyKHU Ha IUIIXY J0

. eBpoiHTerpamii». — 2015, - Pexum  goctymy:  http:/www.lex-
line.com.ua/?language=ru&go=full_article&id=1743.

. €menbsHoB C. JI. IIpoGnemHI acmekTd oOpraHizamiifHO-IPaBOBOIO 3aXHUCTY
O0aHKiBCbKO1 TaeMHUIIl B YKpaiHi [Enextponnuit pecypc] / C. JI. €EmenbsaHoB //
IIpaBo 1 Oe3mexa. — 2011. - Ne 3 (40). - C. 194-199. - Pexum pgocrtymy:
http://nbuv.gov.ua/UJRN/Pib_2011 3 45.

. Mapymak A. I. OxopoHa OaHKIBCbKOI TaeMHMI: HaBy. moci0. / A. L
Mapymak; Har. akan. npaB. Hayk Ykpainu, H/II inpopmaruku i mpasa. -
Jlyrancek : Antap, 2013. - 260 c.

. 8. Haitgpon 4. II., IMupoxkoBa 0. B. bankiBcbka TaeMHUISA: OCOOJIMBOCTI
HOPMAaTHUBHO-TIPABOBOTO peryitoBaHHs B YkpaiHi [Enexrtponnwmii pecypc] /
A.I1. Halinbown, 1O. B. [lupoxkoBa  // Pexxum JTOCTYIY:
http://www.rusnauka.com/32_NII_2014/Pravo/2_178633.doc.htm.

. Ilytpeaxko A. M. baHkiBcbka TaeMHHWIIS: TpaBoBHil aHanmi3 [EnexrponHwMit
pecypc] / A. M. Ilyrpenxko // ®inancore npaso. — 2011. - Ne 3 (17). — C. 26-29.
— Pexum JIOCTYIY:
http://www.nbuv.gov.ua/old_jrn/Soc_Gum/Fp/2011_3/putrenko.pdf,

. Cupora A. I. baHkiBcbka TaeMHHUILSl SIK MpaBoBa Kareropis [EnexTponHwmit
pecypc] / A. 1. Cupora // ®inancose npaBo. — 2013. - Ne 1 (23). — C. 11-13. -
Pexxum nocrymy: http://nbuv.gov.ua/UJRN/Fp 2013 1 5.
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YK 349.2 KOpuanuni Hayku

OCOBJIMBOCTI OBOB’A3KOBUX MEJIMYHNX OI'JIAIIB OKPEMHUX
KATEI'OPI ITPAIIBHUKIB
JIpawnyns B.C.
ctTypeTtTkgpcy, 9

rpyn

HKOY i ™. Apocnasa

M. XapkiB, Y

3rigHo crtarti 49 KoHcTuTynii KoKHA JIFOAUHU Ma€ MPUPOIHE, HEBIJ €MHE U
HEMOpYILIHE NPaBO Ha OXOPOHY 3A0pOoB’s. MeauuHuM OrjisiA BIAHOCUTBHCS [0
rapaHTiil 3aXUCTy 37]0pOB’S MpaIliBHHUKA, a 3 THIIOT0 OOKY € 000B’SI3KOM TpaIliBHUKA,
BIJINOBIJIHO 0 HOPM YHMHHOTO 3aKOHOAABCTBA MPO OXOPOHY 3/I0POB'Sl MPalliBHUKH
3000B’s13aHHI MPOXOAUTH MEJAWYHI OTJISAIM Ha MIiACTaBaxX 1 MOPSAKY MependadeHmnx
3aKOHOM.

He3Bakatoun Ha Te, 110 3aKOHOJABCTBOM BpPETYJbOBAaHO OpraHi3allilo Ta
MOPSAZIOK MPOXOKCHHSI MEAUYHUX OTJISAIB, KAaTEropii mpalliBHUKIB, sSKi 3000B’s3aH1
MPOXOJUTA MEIWYHI OTJISAM Ta BCTAHOBJICHO BIIMOBIAAIBHICTD 3a MOPYIICHHS
MIPOXOJIKEHHS OTJISAY, PIBEHb 3aXBOPIOBaHb 3AJIUINAETHCS JTOCUTH BEIMKUM. Tak, B
’KOJIHOMY YUNHHOMY 3aKOHI UM MIJJ3aKOHHOMY aKT1 HE MICTUTBHCSI BU3HAUECHHS TEPMIHY
«vennuanit ornsaay. Came tomy, H. XyTopstH posrisigae MEAMYHUNA OTJISIA  SIK
BU3HAYEHHS BIAMOBIAHOCTI CTaHy 3/10pOB’s MpalliBHUKA MPUAATHOCTI BUKOHYBATH TY
gy "Iy poOoTy. Y cBorw uepry O. KononanblieBa BU3HAaUa€ MEAUYHUN OTJISI SIK
MEXaHI13M, M0 € 00O0B’SI3KOBHM JJIsl MIPOXOPKCHHS Y 3aKPIMJICHUX 3aKOHO/IaBCTBOM
BUIIAJIKaX 1 B IOPSIJIKY, 110 MPOBOAUTHCS JIIKYBAIBHO-TIPO(PIITAKTUIHIME 3aKJIagaMH,
3 METOI0 BCTAHOBJIEHHS CTYIEHs BIJIMOBIIHOCTI CTaHy 3J0pOB’sl BUMOram mnpodecii,
CHeIIaJIbHOCTI, KBamipikamii Ta BHUSBIEHHS 3aXBOPIOBaHb, fAKI 3a yMOBHU il

H_IKiI[J'II/IBI/IX a00 HeOe3NMeYHMX YWHHUKIB MOXYTb 3aroCTproBaTuCia 4YH CIPUATH
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po3BUTY MPOGECIHHNUX 3aXBOPIOBAHb, PE3YIhTAT SKUX BITMBATHUME HAa BUHUKHCHHS
TPYIOBOTO TIPABOBITHOIICHHS, HOTO PO3BUTOK YH MPUTTHHCHHS.

Bianosinno ao crarti 169 K3nll ta crarti 17 3akony Ykpainu « [Ipo oxopony
mpami» pobOoTojaBens 3000B'si3aHMI 32 CBOi KOIITH OPTaHi3yBaTH MPOBEIACHHS
MEIUYHUX OTJISAIB. MeuuHi OTJISIA MOAUISIOTHCS Ha:

1. [TonepeaHiii METUYHUMN OIS, SKUN 31HCHIOETHCS TIPU MPUUHSITTI Ha POOOTY.
3rimno Hakaszy MinicTtepcTBa oxopoHu 310poB’st Ykpaiau Bim 21.05.2007 poxy Ne
246 «IIpo 3atBepmxkenHs [lopsiiKy MpoBeNEHHS MEIMYHUX OTJISIB MpalliBHUKIB
MEBHUX KATETOpii» TMOMEPEeNHIH OIS TMPOBOIUTHCS 3 METOK BHUSBIICHHS
BIJINOBIJIHOCTI CTaHy 3/10pOB’s MpaliBHUKA yMOBaM Ipalli Ta MOXJIMBOCTI BUKOHAHHS
TPYJOBUX OOOB’S3KiIB, @ TaKOXX BCTAaHOBJICHHS MPOQeCIHHUX 3aXBOPIOBaHb, IO
BUHUKJIA HA MOMEPEIHIN poOOTi.

2. [lepioguunnii MEIUYHUN OTJISA MPAIiBHUKIB, 3aHHATHX Ha Ba)XKKUX poOOTax,
po0oTax 13 MIKIJIMBUMHU YU HEOE3MEUHUMHU YMOBaMU Mpaili abo Takux, Jie € nmorpeda
y npodeciitHoMy 1000pi.

3. ll{opiunamit 000B'I3KOBUN METUUHHM OIS 0Cci0 BikoM 110 21 poKy.

4. Tlo3aueproBuii, skl MPOBOAMTHCS a00 HA BUMOTY MpalliBHHKA, SKIIO BIH
BBaXKA€, 10 HOT0 3J0pOB’S MOTIPIIUIOCH BHACTIZIOK YMOB Mpaiii, a00 3a 1HII[IaTUBOIO
po0OOTOIABIIs, SKIIO MPAIIBHUK HE MOXXE BUKOHYBATH IMOKJIAJEHI Ha HHOTO TPYIOBI
00OB’SI3KM BHACIIAOK HE3aJOBUILHOIO CTaHy 370poB’s. Ciiag 3a3HAa4yuTH, IO
M03a4eproBUil  OIJISII MOXKE MPOBOJUTHCS HA BUMOTY TOJIOBHOTO JEpP>KaBHOTO
CaHITapHOTO JIIKapsl.

MeauuHi OrniM TakoX MOXHa Kiacu(iKyBaTH 3a HACTYIHUMU O3HAKaMMU:
3aJIe)KHO BIJ] 4acy MPOBEACHHS (MOIMEpeAHiil, MepiouyHi); 3a IOPUIUIHOIO CHIIOIO
(00OB’A3KOB1 MOMEpeHI Ta TMepioAUYHI HEOOOB’S3KOB1); 3a 00’€KTOM (IILIBOBI,
KOMIUJIEKC1, MOMEPEKYIOTh Pi3HI 3apa3Hi 3aXBOPIOBAHHS TOINO); 32 HACIIIKAMH
MIPOXO/KEHHS (SIK MepeyMOBa YKIAJAEHHS TPYAOBOTO JIOTOBOPY, JJII BCTAHOBJICHHS
IPYNH  1HBAIIIHOCTI); 3alle)XKHO BiJ IIIJIbOBOI  CIPSIMOBAHOCTI (B IHTEpecax
MpaIiBHUKA, B IHTEpECax CYCIUIBHOI O€3MEeKH, 3 METOI MOTEePEKEHHS TMOIUPEHHS

PI3HUX 3aXBOPIOBaHb TOIIIO).
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OpHniel 3 rapadTiii MpU MPOXOKEHHI MEIUYHOTO OTIISALY € 30epeKEeHHS 3a
MIPAIliBHUKOM MICIISl pOOOTH Ta cepeaHboi 3apo0iTHOT TuIaTH. AJie, SIKIO MpaIrliBHUK
YXUJISETHCS BIJl MPOXOHKEHHST 000B’SI3KOBOI0 MEAUYHOTO OTJISIAY, TO BIIMOBIIHO 10
HOPM YHHHOTO 3aKOHOJABCTBa pOOOTOMABEIlb MOXKE TMPHUTATHYTH HOTO 10
JUCLUUIUTIHAPHOI ~ BIJAMOBIAIBHOCTI, a TakoX poOOToaaBelb  3000B'si3aHUMN
BIJICTOPOHUTH HOT0 BiJ poboTu 0e3 30epekeHHs 3apo0iTHOI matu. Ciij 3a3HaA4YMTH,
IO TpAaIiBHUK TakoXX Moxke Oytu 3BUbHeHMM 3a m.3 crarti 40 K3nll B mopsaky
nependayeHOMY 3aKOHOJAaBCTBOM.

MenuuHi orfisiau € 00OB’SI3KOBUMHM JIMIIE JJI TIEBHUX KaTEropiil HaceJeHHs,
aje, BUXOJS4YHU 3 TOrO, 10 TPOMAaJsHU YKpaiHU 3000B’s3aH1 MIKIYyBaTUCh PO CBOE
3I0POB’S Ta 370pOB’S CBOIX JIT€H 1 HE WIKOJAUTU 3JI0POB’I0 IHIIHUX TPOMAJISH,
KOKHHMI Ma€ yCBIJIOMJIFOBATH HEOOX1AHICTh MPOXOAUTH MEPIOAUYHI MEIUYHI OTJISIIN
3 METOIO MIKITyBaHHS PO CBOE 37I0POB’S Ta 3/I0POB’ Sl OTOUYIOUUX TPOMAJISIH, a TAKOXK
3 METOI0 NMPOGITAKTUKH Ta MONEPEKEHHS] HEOE3MEYHUX 3aXBOPIOBAHbD.

TakuM YMHOM, MOKHAa 3pOOMTH BHUCHOBOK, IO OyAb-SKHA 3 MEpEeTiueHUx
MEJMYHHUX OTJISIIIB MPOBOJUTHCS 3 METOIO BU3HAYEHHS CTaHy 370pPOB’S MpalliBHUKA,
MOXJIMBOCTI BUKOHAHHS TMOKJIAJAEHUX HAa HBOIO TPYAOBUX OOOB’S3KIB, a TaKOX
KOHTPOJIIO 32 HEJIOMYIIEHHAM MOIMTUPEHHS 1HPEKIIHIX 3aXBOPIOBaHb.

Jlitepatypa:

1. HaubeBa M.I., IlpaBoBa pernmaMeHrauiss MEIWYHOTO OMNISIAY 0cCi0 TpH
OpUUHATTI HAa poOOTY 3a 3aKOHOJABCTBOM YKpaiHM Ta  OKPEMHX
noctpaasHcbkux kpaiH // IIpaBo 1 cycminbcTBo. — 2016. —Ne 4.— C. 70 — 76.

2. Kononenwriesa O.0. Meauunuii orjsg sSK eleMEHT (PaKTUYHOTO CKJIATy
BUHUKHEHHS, 3MIHU Ta MPUIIMHEHHS TPYJOBUX MPABOBITHOCHH: aBTOped. JHUC.
kaHa. ropul. Hayk : 12.00.05 / O.O. Kononeneuena ; Hai. yH-T «lOpua. akan.
VYkpainu im. . Myaporoy». — X., 2011. —19c.

3. XKykosina JI. Menuuni ornsamu: mpaBo 4u 000B s30k? // FOpun. xypHam. —

2007. — Ne7-8 (Ne7). — C. 36, 37.
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VK 34 KOpuanuni Hayku

MOJIEPHI3ZALIA JEPXKABHOI'O YIIPABJIIHHA — OCHOBA
PE®OPMYBAHHS B YKPAIHI
Iexo A.L,

acnipaHT 2 PpPOKY HaBYaHHA

0]

OHI NPp®BICO Haui OHaNnbHOTNIO YHI Bepcw

M. AHIi npo,

He cexper, 1o choroiHi YKpaina BXOJIUTh J0 CHHUCKY J€pXkKaB 3 MEPEXiTHOIO
€KOHOMIKOI. A pedopma Jep>KaBHOTO YINPABIiHHSA B TaKMX KpaiHAX - € OJHIEIO 3
PUOPUTETHUX 3aBJIaHb.

EdexktuBHe po3poOneHHs nAepkKaBHOI TMOMITHKA Yy cdepl MoAepHi3alli
JIEP>)KaBHOTO YIIPABIIHHS MOXJIMBE TUIBKM 3a HAsSBHOCTI €(EKTUBHOI CHUCTEMHU
BUKOHABYOi BIAJM, SKa TPYHTYETbCA Ha 3acanax npodeciiiHOCTI Kajpi.,
PEe3yJAbTaTUBHOCTI POOOTH Ta YITKOI MiA3BITHOCTI.

Takuii migxig 37aTHUN TOKPAIIMTH KOHKYPEHTOCIPOMOXKHICTh YKpaiHU Y
CBITOBUX pEWTHHrax, 3 ONISIAYy Ha Te, o OyAe 3HWKEHO aIMIHICTPATUBHE
HABaHTAKEHHS JCP>KaBHOTO DPETYJIIOBAHHS, MOKpAlleHa SKICTh aJMIHICTPaTUBHUX
OCHYT Ta 1X HajgaHHsA, 3a0e3leueHa 3aKOHHICTh Ta MependadyBaHICTh
aJAMIHICTpaTUBHUX 1K 3 OOKY JepKaBHUX opraHis [1].

Kpim TOro, BapTO 3BEpHYTH yBary i Ha Te, o0 YKpaiHa CTOITh Ha NUIAXY A0
JEMOKPAaTUYHOTO BPSAYBaHHSA, SIKE TPYHTYEThCS HA 3acajiax BEPXOBEHCTBA MpaBa, a
e(dexTHBHA MOJEPHI30BaHa CHUCTEMa JIEP>KaBHOTO YIPaBJIiHHS € OJHIEI0 3 OCHOBHUX
nepeyMOB JEMOKpaTU3allii JepKaBu.

V¥ 2016 poui Ykpaina noyana cBIi IUIAX JO MOJEPHI3aIlil Jep:KaBHOI CIIykOH,
po3pobuBmu Ctpateriio pedhopMyBaHHs JAepkaBHOro yrnpasmiaas 10 2020 poky, 1mo
BIJITIOBIZIA€ €BPOTEHCHKUMH CTaHAApTaMH, 3aTBEpUKeHY YpsjuoMm. Po3poOuBmm 1
3aTBepAMBINM BHIe3a3HaueHy CTparerito, JAepkaBa BHU3HAUWIIA KIIFOUOBI 3aBIaHHS

pebopMu, sKa TOBMHHAa TPHUBECTH YKpaiHy JO €BPOMNEHCHKOTO  PIBHA
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http://zakon2.rada.gov.ua/laws/show/ru/474-2016-%D1%80

aJIMIHICTPYBaHHsSI Ta CTaTH OCHOBOIO JJIi MOJEpHi3alii iHmmMX cdep AISIBHOCTI B
JIepIKaBi.

OcHoBHI 3aBaaHHs pedopmu [2]:

- 3a0e3MeYnTH TEOPETUYHY Ta CTpaTeridyHy OCHOBY pedopMyBaHHS 3 OOKY

Ypany;

- CTBOPHUTH CIIPOMOKHI MIHICTEPCTBA, SKI O CIIYKHUJIM OCHOBOIO B YaCTHHI

MPaKTUYHOT peanizaiii pedopm;

- 3I1MCHUTH IUIaHYBAaHHA JISJIBHOCTI YPsly Ta MiHICTEPCTB;

- 3a0e3neuyuTH (piHaHCYBaHHS pedopM, PO3NOAUIUBILN PECYPCH JAEPHKABU;

- BIPOBAJUTH aHANII3 MOJITUKH Ta pILIEHb YPsay;

- MABUIIUTHU SKICTh YPSAIOBUX PIIICHB;

- neperBoputu Cekperapiat Kabinety MiHiCTpiB Ha cydacHU# “LeHTp Ypsaay’;

- miaiopatu npodeciiHuii MepcoHall Ta Cy4acHI METOAM YIPAaBIIHHS HUM IS

PO3BUTKY JI€P>KaBHOI CITyKOU;

- 3a0e3Me4YnTH BUCOKY SKICTh aJMIHICTPATUBHUX MOCIYT B YKpaiHi.
BaxnnBo TakoX 3a3HAUMTH, IO Ha CHOTOAHINIHIA JeHb YKpaiHa BKe
3aiTyduiacs miaTpuMkoro €sponeiicbkoro Corosy.

Hampuxkiami 2016 poxy Ykpaina ta €C mignucanu ¢piHAHCOBY Yrony, sika
nependavae, mo €Bpormeiickka Kowmicis Coro3y Oyzae 3abesneuyBaTH MIATPUMKY
VYkpainu B peamizaiii Ctpaterii pepopMyBaHHS Jep>KaBHOTO ympasiiHHS 10 2020
poky pamkax mnporpamu €C “IlinTpumka KOMIUIEKCHOI pedopMu Ep>KaBHOTO
yHOpaBIiHHA B YKpaiHi”.

Bapro 3a3HaunTu, mo Bxe y TpaBHi 2017 poky YkpaiHa oTpumasia nmepiuudi
TpaHi OrokeTHOT miaTpuMkn Big €C y po3mipi 10 MiIbIOHIB €BPO.

Ha cporonHimHid JneHb B YKpaiHi CTBOPEHHUH CHEIlabHUI opraH uisd
3a6e3MedeHHs SKiCHOTo 3ailicHenns pedopmu. Moro 3xilicHioe KoopauHariiitna pama
3 mnuTaHb pedopMyBaHHsS JAep)KaBHOTo ympaBiiHHsA. KoopaunamiitHa pana
nignopsaakoByetscst Kadbinety MinicTpiB Ykpainu.

BapTto 3a3naunTH, 110 3akoHO1aBYa 0aza B YaCTUHI MOJEpHI3allii Jep>KaBHOTO

YIOPAaBIIHHS Ta JE€pPkKaBHOI CIIy>)kOU B YKpaiHl € HOCTaTHBO IUpOKor. [lounHarouu
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Bl CTaIMX 3aKOHIB YKpaiHU 10 HOBHX MifA3akOHHMX Ta JokainbHux HITA, 1o
CIpSIMOBaHI Ha SIKICHE 3[ICHEHHSI aIMIHICTPAaTUBHOTO pepOopMyBaHHS.
o xmouoBux HITA BimHOCATBCS HacTyIHI [3]:

- 3V “Ilpo aepxkaBHy CIIyKO0y’’;

- 3V “IIpo Kabiner MinictpiB Ykpainu’,;

- 3V “IIpo LenTpanbHi Oprany BAUKOHABYOI BIaIn”;

- Crpareris pedopMmyBaHHs nepxkaBHOTO ympaBiiHHs Ha 2016-2020 poxu Ta
TJ1aH 3aX0iB 3 peanizaliii CtpaTerii;

- IloctanoBa KMY “IIpo Koopaunauiiiny paay 3 NOUTaHb pepopMyBaHHS
JEP’KaBHOTO YIIPaBIIHHSA ;

- Konnemniis 3anpoBamkenns mocaj ¢paxisiiiB 3 TUTaHb pePopM;

- KoHuenuis ontumizanii CMCTEMU HEHTPAIbHUX OpraHiB BUKOHABYOI BIIAJIU;

- Konneniis BnpoBakeHHs1 1HGOPMAIIITHOT CUCTEMHU YIPABIiHHS JIOACHKUMHU
pecypcaMu B JIep>KaBHUX OpPraHax;

- Ilnan 3axomiB mopo peamizauii KoHukenuii BmpoBajpkeHHs 1HGOpMaIiiiHOI
CUCTEMU YTPABIIIHHS JIFOJICBKUMHU PECYpCaMU B JIEp>KaBHUX OpraHax;

- Konuenmiss pepopmyBaHHs cucteMu MOpodeciiHOro HaBUYAHHS ACPIKABHUX
CIIyOOBI[IB, TOJIIB MICIEBUX JEp>KaBHUX aJMIHICTpalliid, iX MepIInxX
3aCTYITHUKIB Ta 3aCTYMHUKIB, TOCAJIOBUX OCIO MICIIEBOTO CaMOBPSITyBaHHS Ta
JenyTaTiB MICUEBUX PaJ;

- Iloctanoa KMV “Jlesiki muTanHs ynopsiaKyBaHHsS cTpykTypu CekperapiaTy
Kabinery MinictpiB YkpaiHu, amapaty MiHICTEPCTB Ta 1HIIMX LIEHTPAJIbHUX
OpraHiB BUKOHaBYOi BJIaJIn”;

- IloctanoBa KMY “Jlesaki mnuTaHHsS peaizaiiii KOMIUIEKCHOI pedopmu
nepxxapHoro ymnpasiiHHsa” ([lopsimok Ta yMOBH poO3MOAlTy 1 BUKOPUCTAHHS
OIO/DKETHHX KOINTIB HAa TMIATPUMKY peaizaiii KOMIUIEKCHOI pedopMu
JIEP>KaBHOTO YIIPaBJIIHHSA);

- Iloctanoa KMV “IIpo BHecenHns 3miH 10 [lopsaky npoBeaeHHs KOHKYpPCY Ha

3aMHATTS TIOCA]] ACPIKABHOI CITYKOU.

42



Takum dYMHOM, MOXHA 3pOOWTH BHCHOBOK, IO CHOTOAHI YKpaiHa BCi
MePEAYMOBH JIJIsI YCIIITHOTO MPOBEACHHS pedOpMYBaHHS JEP>KaBHOTO YIPABIIIHHS.
[Ilo mae cratu OCHOBOIO MJIsi AIAMIHICTPATUBHOI, MOJITUYHOI, E€KOHOMIYHOI Ta
COIiaTbHOI MOZIEpHi3aIlli YKpaiHu B IMJIOMY.

Jliteparypa:

1. Crparteriss pedopMyBaHHS JepkaBHOro yrpapimiHHA Ha 2016-2020 pokw,
cxBasieHa posnopspkeHHsM Kabinery MinictpiB Ykpainu Bin 24 uepBus 2016
p. Ne  474-p  [EnextpoHHmii  pecypc]. —  Pexum  goctymy:
http://zakon2.rada.gov.ua/laws/show/ru/474-2016-%D1%80;

2. Konmemnmiss onTuMizailii CHCTEMH IIEHTPAJLHUX OPraHiB BUKOHABYOI BIIAJM,
cxBajieHa po3nopspkeHHsM Kabinety MinictpiB Ykpainu Big 27 rpyaus 2017
p. Ne 1013-p [Enextponnunt  pecypc]. —  Pexum  mocrtymy:
http://zakon2.rada.gov.ua/laws/show/1013-2017-%D1%80;

3. “IIpo pedopmy” (Iloptan BakaHCiit HOBOI Jep:kaBHOI ciy>k0u) [EnexrponHmit

pecypc]. — Pexxum poctymy: http://www.dozhivi.ru/site/view-article?id=1.

YK 347 IOpunnuni Hayku

MATEPIAJIBHA BIATIOBIJAJIBHICTD B TPYJOBOMY ITPABI: ACITEKT
[MEPCITIEKTUBHOI'O 3AKOHOAABCTBA

Inniu IO.1.,

CTyaAeHTKaAa wpuagnmuyHoro dodacky

YHIi BepcuTteTy npaBa Haui oHanb!l

M. Kni s, YK
[IpobiemaTuka FOPUIUYHOI BIAMOBIAAIBHOCTI € OJHICIO 13 LEHTPAIBHUX Y
Hayll TpPYJIOBOTO TpaBa, OCKUIBKA TMPaBO BTpayae CEHC 0€3 HaJIeKHOTO
MexaHI3My 3a0e3ledyeHHs] WOro peantizailii, BAKOHaHHS, OCHOBHOIO JJAHKOIO YOTO U

BUCTYIIA€ BIAMOBIIAJIbHICTb.

CaMuM TpyJOBUM 3aKOHOJABCTBOM BH3HAUYEHO PI3HOMAHITHY, OaraTtorpaHHy

CUCTEMY SaXOI[iB I[I/ICIII/IHJIiHapHOFO, MaTepiaHLHOFO Ta BHXOBHOI'O BILUIMBY Ha
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MpaliBHUKIB, SKI MOPYUIYIOTh BCTAHOBJICHHUH MPABOMOPSAOK HA  MiJMPHEMCTBI,
YCTaHOBI, OpTaHi3arlii.

[Is cucrema BKJIIOYAE: JUCHMILUTIHAPHI CTATHEHHS, IependadeHi ct. 147
K3nll VYkpainu, a TakoX y OKpeMO BHU3HAYCHHX BHIIaJKaX CTaTyTaMu 1
MOJIOKEHHSIMU TIPO JAUCHUILTIHY, NPUUHITUMHU B MEBHUX Taly3sX €KOHOMIKH s
KOHKPETHHUX KaTeropiil mpariiBHUKIB.

30KpemMa 10 TaKUX HAMpPSMKIB MOYKHA BiTHECTH:

- 3ax0/ld MaTeplaJibHOro XapakTepy: MOBHE ab0 YacTKoBEe M030aBIICHHS
MpeMiid, BUHAropoau 3a MiACyMKamMu poOOTH 3a pik a0 1HIIEe MaTepiajibHe
3a0XOUYCHHS, TependadeHe CHCTEeMaMH OIUIaTH Ipaili;

- MaTepiayibHy BIIMNOBIJANBHICTH 3a IIKOIY, 3aMOAISIHY POOOTO/IABIIIO;

- 3axX0Id TPOMAJCHKOTO CTATHEHHS (CTSATHEHHS, IO HAKIATAIOThCS
TPYJOBUM KOJIEKTUBOM).

3riguo 31 cr. 152 K3nll Vkpainu BiaacHUK a00 yHOBHOBa)XKCHH HUM OpraH
MOKE 3aMiCTh HAKJIQJCHHS JWCIUIUTIHAPHOTO CTSATHEHHS IepeAaTH MUTaHHS IIPO
MOPYIICHHS TPYJAOBO1 TUCIUIUIIHU HA PO3TIS] TPYAOBOTO KOJEKTHBY abo MHOro
opraHy, SIKHA Ma€ TIpaBO 3aCTOCOBYBaTH JO CBOIX WJIEHIB 3a MOPYIICHHS
JTUCIUIUTIHU  TIpaIli, 3aXOJd CYCHIJIBHOTO CTATHEHHS (TOBApUCHKE 3ayBa)KeHHS,
rpoMaJIChbKa JIoraHa), o BUCTyMHae OUIBIN 3aX0J0M BHXOBHOT'O XapakTepy, ajie Mae
HE MEHII BaYKJTMBE 3HAYCHHS.

TakuM dYHMHOM, IOPHAWYHA BIANOBINAIBHICTE € BaXXJIUBHM €JIEMEHTOM
TPYJOBUX NPABOBIAHOCHH, K 3aci0 3a0e3nedyeHHs BHUKOHAHHS 3000B’si3aHb Ta
BIJIIIKO/TyBaHHSI 3aBAaHUX 30UTKIB.

TeopernyHi mHUTaHHS  PO3BUTKY TOHSATTS Ta 3MICTy  IOPUIAYHOI
BIJIMOBIAAIBHOCTI CTOPIH TPY/IOBUX BIIHOCHH TICHO B3a€MOIIOB’s13aH1 13 3arajbHUMHU
mpoOJeMaMu CTAaHOBJICHHS 1 PO3BUTKY JEPKaBHOCTI YKpaiHU B YMOBAX MEPEXoIy 10
pUHKOBHX BimHOCHH. [le 00yMOBIIO€ HEOOXINHICTh BPaxXyBaHHS MPOTPECUBHOTO
MDKHApOIHO-TIPABOBOTO  JOCBIAY IIOA0 IOPUAMYHOI BIAMOBIJAIBLHOCTI CTOPIH

TpyAoBHX BigHOcHH [1, ¢.198-199].
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OpHak cimi KOHCTAaTyBaTH, IO ICHYE HU3KAa HETOYHOCTEH 1 HEJO0OMpPAaIfOBaHb
YUHHOTO  3aKOHOJABCTBA, SK€  BIOPSAKOBYE  THUTAaHHS JUCIUIUIIHAPHOI U
MaTepiaybHOI BIJIMOBIAIBLHOCTI 32 MOPYILIEHHS YMOB TPYAOBOIO JOTOBODPY.

JlocmimkeHHsT MI>XKHAPOIHOTO Ta 3apyOi’KHOTO 3aKOHOJAaBCTBA, 32 BUCHOBKaMHU
0araTb0X BYEHHUX, CBIIYUTH MPO BIAMIHHOCTI IPABOBOTO PEryJIOBAHHS PI3HUX
IIMTaHb BIAMOBIJAIBLHOCTI CTOPIH TPYAOBUX  IPABOBIIHOCHH  3aKOHOJABCTBOM
VYkpaiHu MOpiBHSHO 3 MIKHAPOJHUM 3aKOHOJIAaBCTBOM.

Hopwmu 3apy01>kHOTO 3aKOHOJJaBCTBA MEHIIIOI0 MIpOIO 3aXUIIAI0Th IHTEPECH Ta
MpaBa NpalliBHUKA, TOMY BUKOpPUCTaHHS 3apyODKHOTO JIOCBIly HE MOXE 1 HE
MIOBUHHO OyTH OCHOBHUM IUIAXOM (POPMYyBaHHS TpPYAOBOrO IpaBa B NeEpioA
CTaHOBJICHHSI Ta PO3BUTKY PUHKOBHX BIJTHOCHUH.

OCHOBHUM NUIAXOM MOBUHHO OYyTH 30€pEKEHHS YMHHUX 1 CTBOPEHHS HOBHUX
HOPM, SIKI PEryJIolTh HOPUANYHY BIANOBIIAIBHICTh Ta BIANOBIJAIOTH COIlAIbHO-
E€KOHOMIYHMUM YMOBaM, TPaJHUIIisIM, HAIIIOHAIbHUM OCOOJIMBOCTSIM.

BoaHougac cmyj 3a3HauMTH, IO 3 JEIKHX NHUTaHb BIAMOBIAAJBHOCTI BCE XK
TaKi MOXXJIMBUM 1 KOPUCHUM € BHUKOPHUCTAHHS 3apyOiKHOTO JOCBily. Y 3B’SI3KY
3 UMM BYCHI-TPYJOBHKH BH3HAYAIOTh 3a JOIUIBHE 3allO3MYCHHS MPOTPECUBHUX
HOpPM 3apyODKHOTO 3aKOHOJIaBCTBA TMPU BPETYJNIOBAaHHI I[bOTO TIHUTAaHHS B
3aKOHOJIABCTBI Y KpaiHH.

Cporoani mnpoOysieMd  BIAMOBIJAIBHOCTI B3arajii Ta BIJAMOBIIAJIBHOCTI
po0OOTOIaBIIs B TPYAOBUX MPABOBITHOCMHAX HAOYJIM BUHSATKOBOTO 3HAYCHHS.

JleMOKpaTH4HiI TMEPETBOPEHHSI Ta YKPIIUIEHHS 3aKOHHOCTI 3 YpaxyBaHHSIM
iHTerpauii  Ykpainm g0 €Bponelicbkoro (Coro3y BHMaraiTh NEperiisiay Ta
YJIOCKOHAJIGHHS TIPAaBOBUX 3acajl PETYJIIOBaHHS MarepiajdbHOi BiMOBIIATHHOCTI
poboTtoxasiiis [2, ¢.209-210].

3Bakalouum Ha IIe, CHUTYyallis, 10 CKJIajack y IMii cdepl MpaBOBITHOCHUH,
BUMara€ akTHUBI3allii TISUIBHOCTI OpPTraHiB JIep)KaBHOI BIAgud MUIIXOM CTBOPEHHS
NOTYHOTO 3aKOHOJABCTBa, SIK€ JacTh 3MOTY HaJajl 3BECTH J0 MIHIMYMY

3pOCTaHHS MPABOIOPYILIEHb y cepi mpatii.
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Haszpina HeoOXigHICTh cucTeMaTH3allii Ta BHUOKPEMJIEHHI JaHUX HOPM 1
000B’sI3KOBE 1X B11I0OpaXeHHsI Yy HOBOMY TpyJI0BOMY KOJIEKC1 YKpaiHu.

Ha erami miaAroToBKU 10 MpUHHATTS NpoeKkTy TpyaoBoro kojekcy Ykpainu [3]
MaTepialibHa BIAMOBIIATBHICTh POOOTOAABIIS BUMArae OKpeMoi yBaru Ta 3aKpiIuieHHs
HOBOTO IMIAXOAY JI0 ITUX BITHOCHH y TPYIOBIH cdepi.

Tpancdopmaiiisi coliaIbHO-EKOHOMIYHUX YMOB PO3BUTKY YKpaiHU CYTTEBO
BIUTMHYJIA Ha CITIBBITHOIICHHS OCOOMCTUX, KOJIEKTUBHUX, CYCIUIBHUX Ta JEPKaBHUX
iHTepeciB y cdepi mparli, e BIIHOCHHM MaTepiajibHOI BIAMOBIIAJILHOCTI HAOYJIH
OHOBJICHOTO 3HAYCHHHI.

OTxe, 3a 3MICTOM HOPMHU PO MaTepiaibHy BIANOBIJAIBHICTH POOOTOIABII
MaloTh BIAMOBIIATH IHTEPECAM MPAIIOIOUHUX, JIEPKABU Ta CYCIIUILCTBA B IIJIOMY.

Y npoekr HOBOro TpynoBOoro Komekcy YKpaiHUM BKJIIOYEHO OKPEMY KHUTY
BOCbMY «BiIMoBIJaNbHICTh CTOPIH TPYAOBUX BITHOCHH». [71aBa 2 MICTUTh HOpMHU
PO BiJIMOBIIAJILHICT POOOTOIABIIS.

[IpoektoM mependayeHi Takl BHUOAAKU MaTepiadbHOI BIAMOBIAATBHOCTI
po0OOTOIABIIS:

1) maTepiasibHa BIANOBIJAIBHICTE POOOTOAABL 3a IIKOAY, 3aNOISIHY MalHy
nparfiBHuKka (ct. 415).

He3abe3neuenHss poOOTOJaBIIEM OXOpPOHM MaiHa TIpaIlliBHUKA, a TaKOX
MTOIIKO/PKEHHS MaifHa TIpaIliBHUKA BHACIIOK HEHAJIC)KHUX YMOB TIpalli MOKJIaIae Ha
poOoToaBIsi OOOB’SI30K BIMIIKOAYBATH y IMOBHOMY OOCs31 BapTicTh MaiiHa abo
OTUIATUTH CyMYy, Ha SIKY HOTO BapTiCTh 3MCHIIMJIACK;

2) maTepiajgbHa BIAMOBIIAIBHICTE POOOTOAABIS 32 HEBUKOHAHHS OOOB’SI3KiB
11010 Ha/TAHHSI MPaIliBHUKOBI MaTepiaabHuX OJar i mociyr (cT. 416).

Unernes Ipo  BIJAMOBIAAIBHICTE POOOTOJABISI 3a HEBUKOHAHHS HUM
nependauyeHuX KOJEKTUBHUM a00 TPYJOBUM JIOTOBOPOM OOOB’SI3KIB IIOJI0 HAJTaHHS
MpaIliBHUKOBI 200 WieHaM Woro ciM’i MaTepiaabHUX OJar 1 MOCIyT;

3) wMartepiayibHa BIJANOBIAQIBHICTG poOOTOAABISI B I1HIIMX BHUIAJKaX,
BCcTaHOBJNIEHUX UM Kojgekcom, 3akoHOM ab0 TpyaoBUM aoroBopom (cT. 417);

4) BIATIOB1IAJIBHICTH POOOTOMABIIA 32 3aMOIISTHY MOpabHY KOy (cT. 418).
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VY cBitni po3pobku TpymoBoro kojekcy YKpaiHM akTyadbHUM € CTBOPEHHS
TAaKOro MEXaHi3My MarepiajibHOI BIAMOBINATBHOCTI TpalliBHUKA, SKUH Ou 3
ypaxyBaHHSIM IHTEpeCiB poOOTOAABIIS 3aXHIIaB OH 1 ITpaBa MpalliBHUKA.

bescnipuuM € ToW (hakT, 10 MpaIiBHUK caMa MO co0l €KOHOMIYHO ciadiia
CTOpOHA TPYAOBHUX IMPABOBIIHOCUH, OCKUIBKM 3aCO0M BUPOOHHUIITBA W 3HApPSIAIS
parii € BJACHICTIO poOOTOIaBIIS.

KpiMm TorO, mpaIriiBHUK 3HAYHO OILIbIIE 3aJEKHUTh BiJl OCTAHHBOTO, OCKUIBKH
3/I1MCHIOE TIOKJIaJIeH]I HA HhOTO 00O0B’SI3KHU il HOr0 KEPIBHUIITBOM 1 TOMY 3MYIIICHUHN
BUKOHYBAaTH HOTO HAaKa3W U PO3MOPSAIKEHHA. AJle 4epe3 NMOYATKOBY 3aKOHOJABUY
HEBPETYJbOBAHICTh MPABOBOI0 CTAaTyCy POOOTO/IAaBIIs Y BIIHOCHHAX SIK1 CKJIAAAI0ThCS
IIpU BIAIIKOAYBaHHI MaTepiayibHOI IIKOJM, HA HAI TMOIJISAA, IHTepeCH poOOTOAABIIS
HE BPAXOBYIOTHCS W MPUTHUCKAIOTHCS HOBUMH HAIUJICHUMH Ha 3aXHCT TpPAIliBHUKA
JIOTIOBHEHHSMHU JI0 JIIF0Y0r0 3aKOHOAaBCcTBa [4, ¢.332-333].

B 1mpomy Bumagky MM TOBHICTIO TOTOKYyEMOCS 3 Toukoro 30py H. A.
[TnaxoTiHo1, sika MPOMOHYE JOMOBHUTH HAyKy TPYJOBOIO MpaBa HOBOIO (YHKIIIEID —
(GYHKITI€I0 TOCATHEHHS OaJlaHCy 1HTEpECiB MpalliBHUKA Ta pOOOTOAABII, KA CIIPAMYE
BEKTOP PO3BUTKY COI[1aIbHO-MIAPTHEPCHKUX BIAHOCHH HAa ypaxXyBaHHs IHTE€PECIB yCiX

COLIlaIbHUX MapTHEPIB, y TOMY YHKCII, i poOoTOMaBIIIB [5, ¢.65-66].
BucHoBku

Y 3B’43Ky 3 UMM BHM3HAQUYE€HO HACTyNHI TEHACHLII YIOCKOHAJICHHS
3aKOHOJIABUOTO PETYJIIOBAHHS BIAMOBIIATILHOCTI Y TPYJOBOMY IpaBi Y KpaiHH:

1) mpoekt Tpynooro Konekcy YkpaiHM BUMarae IOONPAIIOBAaHHS IIOJO
BU3HAYCHHS CTaJId 3aCTOCYBaHHS AUCITUILUTIHAPHOI BiIMOBIIATHHOCTI;

2) poboTroxaBi0 Mae OyTH HajJaHE MPABO 3aCTOCOBYBATH JUCIUILIIHAPHY
BIJINOBIIAJBHICTh JIUIIE Y BUMAIKY BUMHEHHS JUCUUIUTIHAPHOTO MPOCTYIIKY;

3) mpamniBHUKM MaroTh OyTH HAJUICHI MPAaBOM 3BEpTaTHCS A0 MpodeciitHux
CHUIOK, 1HIIMX I1HCTUTYTIB TPOMAJSHCHKOIO CYCHUIBCTBA, aJBOKATYpU 3 IHUTAHb
NpEICTaBHUIITBA CBOIX TMpaB Ta 3aKOHHHUX I1HTEPECIB MO0 3aCTOCYBaHHS

JTUCHUTUTIHAPHOI BiAMOBIATBLHOCTI;
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4) mpoekr TpynoBoro Komekcy YkpaiHu Mae MICTUTH TOJIOXKEHHS OO
O0OOB’SI3KOBOTO ~ HaJaHHS TMpPAI[iBHUKOBI KOMIi Hakazy TMpPO  3acCTOCYBaHHS
JUCIUIUIIHAPHOTO CTATHEHHS;

5) CTpOKHM BUSBJICHHSA Ta BCTAHOBICHHS (PAKTy BUMHEHHS JUCIHUILTIHAPHOTO
OPOCTYNKY MAarOTh OyTHM CKOPOYEHI 3 IIECTH JO TPbOX MICSIIB 3 MOMEHTY
BUMHEHHS;

6) BOavaeThCA MOXJIHMBICTH PO3IIUPEHHS TpaBa POOOTOMABIS  IIOJO
3aCTOCYBaHHS TaKUX JAMCIHUILUIIHAPHUX CTSATHEHb SIK: MOMEPE/HKEHHS, 3ayBa)KeHHS;

7) y npoekti TpynoBoro Koxaekcy YkpaiHu moTpiOHO 3ampOBaJUTH MPO30PY
MPOLIEIYPY OCKap>KEHHs PIIIEHHS poOOTOAABI MPO 3aCTOCYBaHHA [0 MpalliBHUKA
3aX0/lIB JUCHMIUIIHAPHUX CTSATHEHb, a TAaKOX MEXaHI3M  HEraHoro 3HSTT
JUCLHUIUTIHAPHUX CTATHEHb, Y pa3l KOJM MpaliBHUK 3apeKOMEHAYBaB cebe 3
MO3UTUBHOI CTOPOHH, JIOCST YCITIXiB Y pOoOOTI TOIIO;

8) Hapemiti, y TpynoBoMmy kojiekci YKpaiHu mMae OyTH OKpPECICHO BUYEPITHE
KOJIO IPaBOBUX HACIIAKIB 3 MUTaHb MPUTATHEHHS MpPALliBHUKA 10 JUCHUIIIIHAPHOI
B1IIIOB11AJIbHOCTI.
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YK 347 KOpunnuni Hayku

J10 ITPOBJIEMU 3AKOHOJABYOI'O PET'YJIFOBAHHSA AISAJIBHOCTI
TOTAJITAPHUX CEKT
Kananman T.A.
cTypeHTKa 3 Kypc
Cni-apm@mMi Hani CTUYHOT O
Hayui oHanbHOTIO KPUAOWNYHDO
I M€ HI Apocnasa
HaykoBuUN OcadyaHE6 H 1 K :
KaHauwpgpaT OPUANYH
aAaCUCTEeHT Kadegpwn KPUMI H:
Hayui oHanbHOIO KPUAOWNYHDO
I MeHI ApocnasBa

KoHnctutytiss YkpaiHu mporoJionrye >KUTTS JIFOAUMHU HAWBHILOK COLIaIbHOIO
miHHicTIO (cT.3). Sk mpaBoBa 1 JEMOKpaTHYHA Jep)kaBa YKpaiHa IPOTOJIOIIYE
cBO0OY cBiTOTJIAMY 1 BipocmoBianHs (cT. 35 KV).

B ol ke yac mopsa 3 TpaAMIIIHHUMM PEJIrisIMHU 3’ SBUJINCS TaK 3BaHI CEKTH,
TISUTBHICTh SIKAUX CYTO BIJIPI3HSETHhCS . AJie HaWOLIbITy HeOe3neKy HeCcyTh came
TOTAJIITAPHI CEKTH 4YEpe3 CBOIO 1€PApXIYHICTh Ta MOBHE MIJAKOPSHHA JJEpaM.
BinburicTh TakUX CEKT CTBOPIOETbCA 3 KPUMIHAJIBHUM HaXWJOM, 30KpeMa,

TUSJIBHICTD, TIOB’S3aHa 3 IIaXpaiCTBOM, BIUIMB Ha 37I0pOB’s 1 MCUXIKY JIIOJAUHU, a B
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NEAKUX BHUITAAKAX 1 MacoBe BOMBCTBO. JlISJIBHICTH CEKT Maibke HISK HE
KOHTPOJIOETHCS, IO CIPHUSE 1€ OLIBIIOMY iX MOMIMPEHHIO.

Tomy HEOOXITHO JAeTalbHINIE  MpoaHATI3yBaTH  MNPOOJIEMy CTOCOBHO
JISUTBHOCTI  caMe TOTaJiTapHUX CEKT Ta 35CyBaTh MOKJIMBICTh 3aKPIIUICHHS
BIJIMOBIAQIBHOCTI 32 iXHIO AisibHICTh Y KK Ykpainu.

J{ns moyatky moTpiOHO MpoaHaIi3yBaTH UMM BiPI3HAETHCS CEKTa BiJl IIEPKBH.
Hanpuknag ,M. BebGep, po3MekOBYyIOUM IIEPKBY Ta CEKTY, BBaXkaB, 1110 LIEPKBA — 1I€
rpoMaja BIPYIOUMX, THX, $IKI MparHyTh YpsATyBaTHCS, a CEKTa — Ii€ IpoMaja
CIIACEHHUX, SIKI HAMAaraloTbCs BIIMEXXYBATHUCS B1J 30BHIIIHBOT'O CBITY

«Cexkra peniriiiHa (JaT. secta — IUIAX, HAIpAM, YYSHHS, B1J] sequi — MPsIMyBaTH,
ITH BCIIJI) — 3arajibHa Ha3Ba PI3HUX Tedidl 1 00’€/lHaHb BIPYIOYMX, SIKI Ha TPYHTI
JOTMaTUYHUX, KYJbTOBUX YW OPTaHi3allifHUX BIAMIHHOCTEHW Bi1IOKPEMIIIOIOTHCS BiJl
TPaAUIIHHOI Y aBTOXTOHHOT PEJIrii Ta LIEPKBUY.

ToranmitapHa cekTa - Ile pediriiHa abo rceBaopeiriiia opratizalis 3 4iTKO
1€EpapXi4HOI0 CTPYKTYPOIO, OCOOJMBOIO MOJCIUII0 CTOCYHKIB Ta JiSUIBHICTIO,
HAIPaBJICHOI Ha TOPYIICHHS MpaB 1 CBOOOJ JIOAWMHH, SKa MPOTUCTaBIsie cebe
ICHYIOYMM KYJIBTYPHUM Ta JAEMOKPATUYHMM LIHHOCTSAM NUIAXOM (PI3UYHOro Ta
MICUXOJIOTIYHOTO BIJIMBY HAa €MOILIIMHO-BOJILOBY chepy, JIFOIUHU.

UuHHE 3aKOHOJMABCTBO YKpaiHM HE MICTHTh BU3HAYECHb MOHITH «KYJBTY,
«CEKTa», «TOTAITaApHA CEKTa» a00 «IeCTPYKTUBHHUM KylbT». Y cT. 35 Koncrurymii
VYKpaiHu BKUTO TOHATTS «KyJIbT». Take came MOHSATTS BUKOPUCTAaHO U y 3aKoHI
VYkpainu «IIpo cBoOomy coBicTi Ta peniriiHi opranizaiii» BiJ 23 kBiTHA 1991 p. [8].
BoaHodac Bu3HAYCHHS TOHATTS KYJBTY B IMX HOPMATHBHO-TIPABOBHUX aKTax HEMaE.
Haromicte y 3akoni Ykpainu «IIpo cBoOOmy COBICTI Ta peNiriiHi opraHizarii»
YKUTO TOHATTS «peJiriiHa opraHizamis», «peliridiHa rpomana», «peliriiHi
YOPABIIHHS 1 IIEHTPU», «PENIriiHi OpaTcTBa 1 MICii» TOIIO .

Tomy mpobiiema 3aKOHOJIABUOTO 3aKPITIICHHS ISUTBHOCTI TOTATITAPHUX CEKT €
CcyTTeBOIO. YUepes BIICYTHICTh UITKOTO MEXaHI3My KOHTPOJIO 3a iX JISUTHHICTIO

JI03BOJISIE OCTAHHIM 0€3 CYyTTEBHX OOMEXEHb 1 J1ajll MPOBAJAUTH CBOIO AISUTbHICTb.
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[Tig cmoBOM 3aKOHOAABUOTO BPETYJIIOBAHHS MOTPIOHO CTAaBUTH HA MEpIIe MiCle
caMe 3akKpilUICHHS TIOJOKE€Hbh CTOCOBHO BIJMOBIJAIBHOCTI 3a il BYWHEHI
OesnocepeHb0 MUMHU cekTaMHu. ChOroJHI B KPUMIHAJIBHOMY KOJIEKCI 3aKpIILICHO
BIJIMTOBIIAJILHICTD 3@ TOCSTAHHS Ha 3I0POB'S JTIOJEH ITiJT MPUBOOM IPOIIOBITyBaHHS
peNITiiHUX BIpOBUCHb UM BUKOHAHHS PENriiHuX oOpsiaiB. A came B cT. 181 BkazaHo:

«Oprani3zaiisi a00 KEpiBHUITBO TPYIIOI0, JISUIBHICTh SKOI1 3MIMCHIOETHCS i
MPUBOJOM TMPOIMOBIAYBAHHS PENITiHHUX BIPOBUYEHb YHM BHKOHAHHSA PENITiHUX
oOps/iB 1 TO€AHAHA 13 3aMOMISHHAM IIKOAM 3JI0POB'I0 JIIOjEeH abo CTaTeBOO
po3MycToro». AJe ,3TiJIHO aHali3y CYyJ0BO1 MPAKTUKHU TaKi MO30BU Ha MiJICTaBl II€l
CTaTTI JOCUTh PIJKO JOXOJSATH JI0 CYyI0BOTO PO3TIIAY.

Ha croromuimHiii eHb MiJ BUTISIOM CEKTH CTBOPIOIOTHCS CTIMKI 3JI0YMHHI
0o0’eananHs. ToMy HayKOBIIl BUAUIMJIM JBa HAWMOUIbII MOLIMPEHUX BapiaHTa
CHeIlajJbHO CTBOPEHY ISl BUMHEHHS 3JIOYMHIB (ITONEPEIHsI, 3MOBa, OPraHi30BaHICTb,
CTIMKICTh, M€Ta  3JIOYMHHOI  JIAJIBHOCTI);  peniriiHe  o0’enHaHHs(Tpyma,
HE3apeeCTpOBaHa B YUHHOMY MOPSIAKY, TPYyIa, 110 Ma€ 3aMacKOBaHUN KpUMIHAIbHUM
Hanpsm). [IpaBuibHUI 1 CBO€UAaCHUHN aHal3 O3HAK 3JI0YMHY AISUTBHOCTI TOTATITApPHOI
CEKTH J]a€ 3MOT'Y BCTAHOBUTH Ta BUSBUTH X aJCTITIB.

JiATBHICTIO TOTAIITAPHUX CEKT JIAaBHO 3aHENOKOEHA CBITOBA CHUIBHOTA.
Kowmiter €BpomapnameHTy y cripaBax MOJIOJI, KyJIbTYpPH Ta CIIOPTY I1ie y KBiTHI 1984
p. MATOTYBAB 1 MPEJACTaBUB JI0MOBIIb «IIpO aKTUBHICTH AESKUX HOBITHIX PEIITiHHUX
pyxiB y KpaiHax €Bpomneiicbkoi CrmiBapyXHOCTD» (sika oTpumMaia Ha3By Korrpena 3a
1M’sIM JIOTIOB1/1a4a).

3rogom Oyna po3poOjieHa HU3KA aKTIB, CHPSIMOBAHUX Ha 3aXUCT JIIOJWHHU Bij
TISTBHOCTI TOTAMITAPHUX CEKT, MO0 TPOSBISIETHCS Y 3J0YMHHUX TOCATAHHSAX Ha
MalHOBI IpaBa, cBOOOAY, OCOOMCTY HEJAOTOPKAHHICTh, CTATEBY HEAOTOPKAHICTb, a
TAKOX JKUTTS 1 cBOOOAY, cepen skux: pexomenpamis [lapmamentcbkoi Acambiei
Pamu €Bpornu Bix 5 motoro 1992 p. Ne 1178, pesomtonist €BpomapiameHTy Bin 29
motoro 1996 p., pexkomenpaanii Ilapmamentcrkoi Acam6nei Pagu €porn No 1412
(1999) «IlporumpaBni aii cexT» Ta iHmI. Ha mimcTaBi MUX JOKYMEHTI OUIBIIICTH

KpalH Imovajia akKTUBHO KOHTPOJIFOBATHU Ta HpOTI/II[i}ITI/I ,Z[iHJIBHOCTi TOTaJIiTapHI/IX CCKT.
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Hampuknaz , micis macoBoi 3arubeni wieHiB «OpraHy COHSYHOTO XpaMy», 110
Mana wmicue y rTpyaHi 1995 p. B ®panmii, ¢panmyspka Ciyx0a 3araibHOTO
po3BiAiH(OOPMYBaHHS TpoBeJia JIeTallbHe BUBUCHHS ISUIBHOCTI 173 HeopemiriiHux
YTBOpEHB, KOTP1 AIIOTh y KpaiHi. Pe3ynpTaToM 1bOT0 cTasa OmyOIikoBaHa JOMOBI/Ib.
[Ipu npoMy HavallbHUK BKa3zaHoro mipo3auty IB bepTpan 3asBuB, 1110 METOIO HOrO
CIy>KOu OyJla He «IHBEHTapHu3allisi CeKT», a «IPYHTOBHHUH aHaJi3 TOTO, SKY IIKOMY
CYCITUIBCTBY MOXKE 3aIOISTH KOKHA 3 HUX).

[lincTaBOI0 3aHEMOKOEHHS CTA0 OE3J14 BHUMAJAKIB 332 YYacTIO TOTATITapHUX
cekT. JIo TydyHuX cropaB MOKHA BIJIHECTH TaKi: BUKPaJCHHS OaTbKaMH CBOiX JITEH 13
Acomjianii 3a €IHaHHS BCECBITHBOTO XpucTusiHcTBa Can MeH MyHa (cexkta MyHITIB)
cipaBa Amazneo 1976 p. ta Ictopuunuii apxiB 86 crpasa [llato 1982 p., camory6cTBO
[latpuka €Ho 1977 p.; KonmekTuBHE camoryoctBo 923 mocnigoBHukiB HapomHoro
Xpamy B laptani (IliBHiuHa AMepuKka); 3acy/KeHHs 3a maxpaiictBo Jladaiter Pona
Xabbapna, 3acHoBHuKa Caiientonorii y 1978 p.; BUkpageHHs: 6aTbKaMu CBOiX JITEH
13 MixHapoaHoro Topapuctsa cBimomMocTi Kpimnu, cnpaa Typmina 1982 p.; npumyc
0 TMPOCTUTYIT aJenTiB, I1HIECTH JITeH 13 OaThbKkaMU Ta TOIMMPECHHS JAUTIYOL
nopHonpoaykuii y cexti «litu bora» 1987 p.; nisibHicTh cexTu Omo-PamkHima .

B  Apcrpii y 1997 p. npudiHATO 3aKOH TIPO peNirii, 3riTHO 3 SKUM
NpUBLICHOBaHUI CTaTyC HaJAaHO 12-TH «BU3HAHUM peNirisiMm». ToMy sk MU Gaurmo
TISUTBHICTh TOTATITAPHUX CEKT MOXKE MPU3BECTU O OCOOJIMBO TSXKKHX HACTIIKIB SIK
MacoBl yOMBCTBA, BUKPAJICHHS JITEH Ta 1H..

VY benbrii 1uist BiACHIIKOBYBaHHS TIPOLIECIB, 1O BIJOYBAIOTHCSA Y TaK 3BAHOMY
«CEKTaHTCHKOMY CEpEeJIOBHUIII», CTBOpEHa creriaibHa ciyxb6a «Cropre ne JI’Etay,
KOTpa pa3oM 13 BHKOHAHHSM IHIMUX (YHKIIA 30Mpae 1 BHUIA€ BCIO HEOOXITHY
1H(pOopMaIliIOo 11010 TOPYIICHHS 3aKOHOAABCTBA HA PEJITiHHOMY IPYHTI.

[TpuknagoM MisUTBHOCTI TOTATITAPHOI CEKTH Ta aOCOJIIOTHOTO BIUIMBY Jiijiepa
Ha aJIeNTIB MOXE CIIyT'yBaTH HallCKaHJalbHIIIA BITYM3HIHA cekTa «bige OpaTrcTBo.
B ixeosiorii cexTu MpocTeKyBaBCs OUYEBUIHUN 3B 30K 3 BUEHHsSIM Pepixa Ta pyxom
«Hpro eimx». 3acHoBHUKOM «binoro OparcTBay OYB KOJMINHIA KpPUIIHAIT, SKUN

n00poBUIbHO TTOKMHYB «ToBapucTBo cBigomocti Kpimau» FOpiit KpuBonoros. Posb
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«okuBoro bora» Ha 3emui BinBoauiace Mapuni LIBiryH, sika Oyna Ha TO 4ac 4JIeHOM
KOMYHICTUYHOI MapTii Ta MpOTIroM TMEBHOIO dYacy TpaloBaia y palKoMi
KoMcoMoay. Ii Oyno mporonomeHo TBopieM BcecBiry mo imeni Mapis JleBi
Xpuctoc. IOpiit KpuonoroB HazaB cebe Foanom Cpami. 3ailicHIOIOUN
aBTOPUTAPHUN BIUIMB HA aJCNTIB CEKTH, ii JIJIEPU BUCYHYJIH MPOrpamy CHACIHHS
3emui. Ha 1i peasnizanito BiIBOAWIOCH TPH 3 MOJIOBUHOIO poku (3 1 mumusa 1990 no 24
muctomana 1993 pp. . Anoreem mporpamMu MaJio CTaTH MaCOBE CAMO3HUIIICHHS YICHIB
CEKTH, a HAWOUIBILIOI 3acCiyrOl0 BH3HABAJIACS CMEPTh Bil PYKHM HEBIpHUX. Y X0l
HaOJM)KEHHSI BU3HAUYEHOrO JHS «KIHISL CBITY» OpaTyMKU CTaBajld BCE OLIbII
arpeCMBHUMH, YMHUIN OE3YMHCTBA, BAMPAIUCH Y IIEPKBHU, MPArHy4u CIPOBOKYBATH
OTOYYIOUMX Ta OTPUMATH BiJl HUX OaXaHy MYYEHHUIbKY CMepTb. Toai JijiepiB
OparcTBa OyJI0O 3aTpUMaHO 1 3aCy/KEHO Ha 6 POKIB, ajie Ha pa3l BOHM Ha BOJI , 1
Mapis L{BiryH 3HOBy HamMaraeTbcsi CTBOPUTH 00’ € THAHHSI.

OTxe, Ha MOI0 AYMKY IMOTPIOHO PO3MIUPUTH CyO’eKTHUU ckman cr. 181,
JOJIaBIIA TAaKOro cy0’€KTa SIK TOTAJITapHA CEKTa, Ta BCTAHOBHUTHU OUIBII XKOPCTKY
BIIMOBIAQIBHICT. AJPKE€ JIOCUTh TMOIIMPEHUM € BYMHEHHS 3JIOUMHHUX [IISIHB, 1110
MOCSITAlOTh Ha CBOOOMY CBITOIJISIY 1 BIpOCHOBiAaHHS ocoOu. Lle mosicHIoeThes
ICHYBaHHSIM pSAIy TOTATITAPHUX CEKT, sIKI MAIOTh TICHI 3B SI3KU 3 HAPKOOI13HECOM, TOPTOB-

ISIMH 30PO€IO0 Ta THIIMMHU TIPEJCTABHUKAMH OPTaH130BaHO1 37I0YUHHOCTI.

UDC 343 Law science

PSYCHOLOGICAL FACTORS OF SIGNIFICANT WINES WITH AGE CRIME
Kaliuzhna S.V.,
Senior Lecturer
Sumy National Agrarian University
Sumy, Ukraine
Crime among minors is an integral part of crime in general, but also has its

own specific features, which allows it to be viewed as an independent object of
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psychological study. An important task is the prevention of juvenile delinquency and
the effective and adequate re-socialization of adolescents who have already
committed a crime. The urgency of studying the problem of awareness of guilt by
juvenile offenders in our time is not subject to doubt in terms of socio - psychological
significance of the problem. In psychological science, the problem of guilt is an
integral part of the problem of social emotions, where the guilt is defined as a "self-
esteem" emotion (G. M. Breslaw, K. E. Izard, M. Lewis, J. M. Orlov, K. Fischer and
others). And the problem of awareness of guilt for any offense, including for a crime,
is an independent issue of legal psychology, first of all, penitentiary, which for today
is underdeveloped. Therefore, the study of the peculiarities of awareness of juvenile
offenders’ guilt and psychological factors that influence the level of this awareness
should become an independent scientific work, the development of which will
contribute to the creation of adequate science-based programs for the effective
resocialization of juvenile offenders.

The process of awareness of guilt by juvenile offenders is hampered by their
inadequate mastery of emotions, poor understanding and prediction of their behavior
and behavior of other people, the tendency towards the “external™ control loci,
individualistic value-motivational orientation, and the lack of development of the
emotionally-evaluative component of justice. Psychological and educational work
with juvenile offenders with a high level of awareness of guilt, first of all, should be
aimed at correcting their emotional sphere, with minors with an average level of
awareness of their fault - on the development of emotional and social intelligence,
and with juvenile offenders with a low level of awareness of guilt - on the
development of moral and ethical and empathic personality traits.

In accordance with the International Convention on the Rights of the Child of
November 20, 1989, ratified by the Verkhovna Rada of Ukraine of February 27, 1991
p. No. 789-XIl, the child is every human being after reaching the age of 18 [3, p. 42].
However, in Ukraine, the grading of the child's age in the following age categories is
legally established: the child is considered a child until he reaches the age of fourteen

years, the minor is at the age from fourteen to eighteen years. [5, p.182] Minors
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recognize persons who have reached the age of criminal responsibility ( that is, 16
years, and in the cases provided for by the Criminal Code, 14 years), but who has not
yet reached the age of 18 years. Section C of the Criminal Code of Ukraine provides
for special, less rigorous, more humane conditions for criminal liability and
punishment of minors who committed a crime in comparison with adult offenders,
namely:

1. under certain conditions, the possibility of the release of a juvenile from
criminal responsibility with the application of coercive measures of an educational
nature;

2. abbreviated types of punishment and limited time limits and the size of the
established penalties in comparison with the terms and the size of sentences for adult
offenders;

3. the conditions under which the release of minors from serving a sentence
with the use of coercive measures of educational nature is possible;

4. provides for milder requirements (conditions) for exemption from criminal
punishment;

5. there are shorter deadlines (compared to deadlines for adult offenders)
regarding the limitation period for juveniles to be prosecuted and execution of
convictions and for repayment and removal of juvenile offenders. [1, 134-137 ]

As already emphasized, the necessary component of the subjective part of the
crime is the fault. If, due to mental retardation not related to mental illness, the minor
could not understand the significance of his actions and / or could not manage them
(that is, in the socially dangerous act committed by him, there was no fault, and
therefore the crime as a basis for bringing to criminal responsibility ), the law on
criminal liability in space and time, the concept of crime and the classification of
crimes, the stages of the commission of an intentional crime, complicity in the crime,
circumstances that exclude the crime of the act and other general provisions that
apply equally to both adults and minors who have committed a crime. In other words,
there is a need to refer to the general norms of the Criminal Code, which regulate

certain criminal-legal relations, and the special rules of Section XV of the Criminal
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Code, in order to take into account the specifics of juvenile liability (in the criminal
law assessment of minors and the resolution of the question of methods of state
reaction to them). [ 2]

The peculiarities of juvenile psychology, in particular their tendency to
perceive external influence, on the one hand, tend to limit as much as possible their
communication with adult offenders placed in separate institutions for serving a
sentence, and on the other hand - allows them to be confined to such persons
relatively softly measures sufficient to ensure their correction and re-education. The
society does not have the right to impose the same strict requirements on juveniles as
to its adult members. Therefore, measures for educational and pedagogical, rather
than punitive, are often sufficient for minors. In the present Criminal Code of
Ukraine, for the first time, a section (XV) devoted to the peculiarities of criminal
responsibility and punishment of minors was allocated [4]. Setting these features, the
legislator proceeded from the fact that the rules of this section should contribute to
the consideration of age, socio-psychological, psychophysical and other features of
the development of minors who committed a crime.
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YK 347. KOpuanuni Hayku

ITIPABOBE PEI'YJIIOBAHHS JIOTOBOPY HANMMY XHUTJIA
Kupuuenxo A.0.

CTypeHTKa -6pynwu

CymMcbKoOro flepxXaBHOT O

HaBYaHaYyHKOOBOT O | HCTMUT

M . CymMmn,

[IpaBo rpomMazsiH Ha XUTIO periameHTyerbcs KoHcTuTyiiero Ykpainu Ta €
HAWBAKJIUBIIIUM COIIAJIbHUM TMpPaBOM YKpaiHiiB. JKUTIO € HEOOX1JHOI YMOBOIO
KOPUCTYBaHHS  JKMTJIOM BHHUKAE B  PI3HUX 32  3MICTOM  LMBUIBHUX
npaBoBigHOcHHAX.[1.c.28] [llomo HaiiMy XuTjia, SKE BIANOBITHO 3JIHMCHIOETHCS HA
MIJCTaBl JOTOBOPY HaiMy (OpeHIu) >KHUTIA, TO TaKli NPaBOBIAHOCHMHH OyAyTh
BBAXKATUCS 3000B’ I3AIbHUMH.

AKTYanpHICTh TEMH TOCUIIIOETHCA THUM, IO HAa TPAKTUII BUHUKAE YHUMAJIO
MUTaHb, SIKI MOTPEOYIOTh TEOPETUUYHOTO OCMUCIIEHHS Ta 3aKOHOJABYOr0 BUPIIICHHS.
30KpemMa, 1€ CTOCYEThCS BHU3HAUYCHHS CIIIBBIIHOIICHHS 3araJibHUX TmoJioxkeHb 11K
Ykpainu mpo 3000B'si3aHHS Ta JOTOBOPH 3 HOPMaMH, MPHUCBSIYECHUMHU JTOTOBOPY
HaiMy kHuTiIa, HOpM TiI. 59 LIK Vkpainu Ta mosnoxeHb YMHHOTO 3apa3 KUTIOBOro
KoJiekcy Ykpaincbkoi PCP.

[IpaBOBOMY JOCHITKEHHIO JOTOBOPY HaWMy >KUTIAa MPUCBIYCHO JEKiIbKa
dbyHIaMEeHTAIbHUX TIpallh BITYM3HIHUX HAYKOBIIB, Takux sk boumap B. ., I'ymsk 4.
B., Omenpuyk O. C., B. 4. bounap, M. K. I'ansutuy, 3aika FO. O., Kyuyepenko 1. M.,

Caniaxmerosa H. O., Cnimuenko C. O., ®enoceepa T. P., Xapuronos €. O., Ta iH1Ii.
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Taka cuTyalis CBIAYMUTH MPO HEJOCTATHIO BHUBYEHICTH MPOOJIEMATHUKH,
MOB'S3aHOI 13 THIIOJIOTIEI0 JOTOBOPY HAWMy JKHTIIA, a TAaKOXX 3a0e€3MEeUeHHS TpU
IIbOMY ITpaB Ta IHTEPECIB YUaCHUKIB BIJIMOBIIHUX BITHOCHH.

Crarreto 47 Koncturymii Ykpainu mnepeadadeHa rapaHTOBaHa JEp>KaBOIO
MO>KJIMBICTh 3a/I0BOJICHHS JKUTJIOBOI MOTpPeOU, B TOMY YMCII IUIAXOM YKJIAJICHHS
noroBopy opeHau. lluBiapHMI Komaekc YKpaiHM B riaBi 59 3akpiIuitoe IpaBoBe
peryiIoBaHHS HaiiMy (OpEHIW) KUTJIA. MO0 3HAXOJWTHCS B TMPUBATHIN BIACHOCTI
¢d13uuHuX 0ci10. 3a yaciB pajsTHCHKOTO COI03Y, KOJHM KIJIbKICTh MIPUBATHOI BIACHOCTI
OyJa HE JOCTaTHRO BEJIMKOIO, TPOMAJTHAM HaJlaBaJlaCh MOYKJIUBICTD 31HCHUTH CBOIO
KUTJIOBY MOTPeOy INIIAXOM YKJIQJACHHS OE3CTPOKOBOTO JIOTOBOPY HAlMy XHUTJIAa B
Jep>)kaBHOMY a00 KOMYHalbHOMY XHUTJIOBOMY (oni. OCHOBHUM JIOrOBOPOM, 32
SAKUM KUTJIO HA/TA€ThCS B KOPUCTYBaHHs, Oyzie 10roBip HaiiMy. OCcOOIMBICT TAKOTO
JIOTOBOPY € T€, 10 1€ OJUH 13 BUJIB IIMBUIBHO-TIPABOBUX JOTOBOPIB, CIIPSIMOBAHUX
Ha TUMYACOBY Iepeiauy KHUTJia B KOPUCTYBaHHS, Ta BOJAHOYAC 11€ OCHOBHHII IOTOBIp,
CIIPSIMOBAHUH Ha MOCTIWHE 3a0€3MEUYCHHS MEBHUX KAaTeropiii rpoMajisiH.[2]

3aKOHO/IaBCTBOM YKpaiHW BCTAaHOBJICHI Pi3HI BUAM JOTOBOPY HAWMy KHUTJIa
3aJIC)KHO BiJl BHAY XHUTJIOBOTO (QOHIY, MIJACTaB Ta MOPSAKY YKIQJCHHS JOTOBOPY.
Kurtnosuit Kogexkc Ykpainu mnepenbauae ykiamaaHHs JOTOBOPIB HaMy (OpEHIM)
KUTJIA TPUMIIIEHb, 10 € BJIACHICTIO JEPKaBHOTO a00 KOMYHAJIBHOTO KHUTJIOBOTO
¢onny. LluBiIbHMI KOAEKC YKpaiHM BpETryJlOBaB YKJIAJaHHS JOTOBOPIB HaiMy
(opeHam) KuTiIa B TMPUBATHOMY JKHUTIOBOMY (oHmIl, abo Tak 3BaHl JOTOBOpHU
KOMepIiiiHOT opeHau. 3akoHoM Ykpainu «IIpo xuTiaoBudt ¢oHA COIIaTIBHOTO
MpU3HAUYCHHS» MependaueHa MOXKIUBICTh YKIIalaHHS JOTOBOPIB HAMY COIl1aJbHOTO
KUTJIA JUIA JEIKUX COIIaIbHO HE3aXWIINCHUX KaTeropiii rpoMajsH. 3 TMepIioro
MOTJISTY, ME€Ta BCIX JIOTOBOPIB HalMy JKHMTJIAa OJIHA — 3JIIMCHEHHS TaKOi Ba)JIMBOI
MarepiadbHOI YMOBU KHUTTS TPOMAJSH, sIK 3a0€3MEYeHICTh 11 JKUTIOM, MpPaBOBa
MPUPOJIa € 30BCIM Pi3HOIO. 3a BU3HAYEHHSM JICKIJTbKOX HAYKOBIIIB, BUIU JIOTOBOPY
HaliMy PI3HATHCS 3a JAEKUJIbKOMAa KPUTEPIIMH: 32 HOPMATHBHO-TIPABOBOIO 0a3010, 3a

MPaBOBHM XapaKTEpOM, 3a MPABOBOIO MiJICTABOI0 BUHUKHEHHS MPaBOBITHOCHH, 32
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cheporo Ta MpeAMETOM JIOTOBOPY, 32 KOJIOM cy0’€KTiB Ta cTpokoM.[3.c.35] (Tabmus

1)

JMozosip naiimy sncumna oepocasnoi | [lozoeip komepuyiiinoi openou Hozosip coyianvnozo naiimy

abo KOMYHANbHOT dopmu

61acHocmi

3a HOpMamueHo-nPaAso6oIo HA3010

1. FnasBa 2| 1. Ffnas@ 8| 3akoH YKpailHu B

2. MocTtaHoOBa Papl2. Fnasa 6 XK. poKYy "Mpo KXW T

YPCP i Y K coui anbHOro npwus

pecny6ni kaHcbKOTI B cumny 3 1 civyH4

cninok Biag 11 r4¢g

"TMMpo 3aTBephXeHH

rpomanpgstH, K i

NONi NWEeHHSA XWTnN

HagaHHSA T ™ Xnnmnu

YKkpaiHCcbKin PCP"

3a npaeosum xapakmepom i Memoro 002060py

Hekomepui WHuUiI Komepui "nHunii HekomMepui WHKNI

Me T a - HapgpaTtw c({MerTa - | MeTa - HapgpaTtw c

HesaxunuweHum Xipoml. OTpMMaHHA nNpuHe3axXxXuUWeHNM rpoNn

ONA NPpoOXWUBAHHSEA. onaaTHUM) . ONA NPOXWUBAHHSA

2. 3ab6e3nevyeHHsH

3a npaeosoio niocmasor) GUHUKHEHHA NPABOGIOHOCUH

Mi gpgctaBappep, ylMi gctTaBaymBi-mpaBdlli gctTaBa Aa4An4 3 ad

Mi CTUTbCSA poi{pgorosBi p, TOG6GT|HaWmMy coui anbHOT

XNTnexacnnyataui BonNeBUABNEHHS

opradHi 3ayii Hapa|lllposaBnaeTbcA

i M9 AKOro BMUAAH AMCNO3UTMUBHOCT

moro cim' i y K 0

nNpMMI WEeHHSH. To 6

agMi Hi cTpaTuBHE

npuTaMaelpaT ih Bimi

3a cgheporo yknaoauns

Chepa yKNnmeamwxadsiH | Cohepa yknrampusalCdhepa Yy K A aKyer Hio g

KOMYHaXIbhHMOBUIA GH{KNUTNOBUK GOHLA hdopmM BRHacHoOCTI (
ciyHga 2006 pokKy)

IlIpeomem 0ozo60py

cCT. 630 KKema «KkBajcrT. 8lLapeAmeToOomM |CT. 3 3Y Bipg 12

i HWwe 11 30NbOBaHe Halmy XNTNa MO|XKUTnNa 3 XWTNoB

Wo CKnapaeTbCHa 3lNOMEeWKaHHSA, 30KP|coOUi anbHOTO

Ki MHarT, a Takox |i 17 yacTMWHa, XNTNHanexarthb

Xnunun 6ynoro yal) KBapTupwm B 6

3a MocTtTaHoOBOI MoMewKkaHHA Mae G Xunwux 6yaAnMHKaKX

KniBcbkKol Mi CbKQgQpAans nocTi MHOT O (opHOKBaAPTUPHI)

penyTtaTti B Ta Np|HbOMY . HajgawTbcsa T powMap

Mi cbkpapgu npodcn yepr u H a ofpepxa

1991 poOKY N 2 XWTnNa,

BucrtynatTwm C i 2) XN ni npuMi We i

npegmMeT oM HaiWnN ryproXnMmTKax, A K

NpuMIi UMEEHHE K BY. M rpomMagsaHamM Ha 44

ocoby. Ha coLULi anbHOMY K
3a ymMOoOBM, WO Tak
Mi cuemMm T X M
noctaHoBa BiIi g 19
219 "Mpo B C
TMMYaACOBMWUX Mi Hi
3abe3nevyeHMaXnaon
YyCTaHOBUTMN Tacki
Mi Hi ManbHI HOp M
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coui anbHUM
-y couUi anbHMX ry
MPOXWUBAHHS cCi me
rpomMmapgsaH Yy po3mMm
XMTNoOoBOT nnouwi
- y KBaptupax,
(OAHOKBAPTMUPHMX)
XMTNOBOT O boHAOy
npuM3HauvYeHHSsS Yy po
3aranbHOI nno wi
oci 6 i JopnpaTKoOB
3aranbHOI nno wi
HaCTYNHOTIO 4YneHa
3a konom cyd'ekmie
ObmMe xXxeHe Kono CtTopoHawmwu y ol O6bmMe xXxeHe Kono
HalimMmaudyewm MO Xe Xntna MOXYyTb OyT7CT. 10 3Y Bi g 1]
i 3M4yHa o0co06a, AlpMUOUNYHI ocob6un.e|lHammauyuem MOXe 0O
o noTpeobye pMAOoMYHa ocob6a,|YKpaiHwu
XWUTNOBMUX y MO B . BUKOPUCTOBYETbLCHA|Aa) ANA AKOrFro Tack
opr at Mi CLEBOTIO |NpPpOXMWBAHHS i 3nmymMi cuemM NpPOXWBIERHOH
AKNM ynoBHOBAX)Y CT. 813 UK) . npaso Ha noni nu
ekcnnanyaTtaui nHI o} y MO B Bi oNOBi OHO
6) cepepHbOMI CAauy
AKMWX 3a nonepejgH
Ha oOoOAHY o0coby B
BENUYUHMN ono
BapTrToCTi Haitmy
HaceneHoOMY ny
NPOXMUTKOBOTOHI MY
BCTaAaHOB/NEeHOrNo 3a
3a cmpokom
JoroBip € 6e3cTp|CTpoKk BCTaHOBNWECTPOK BU3IHAYAETH
cCT. 821 UK porofgrpomMagsaHumHa YkKkpa
yknapgaeThbcA H
BCTaHOBNEeHWW p[or
Jorosopi CTPOK
gorosip BBaxXaerT
H ai'amp poxis.

Tabmuns 1« lopiBHsAIBHA XapaKTEPUCTUKA»

OTxe, BBAKAEMO, 1110 1 TEPMIHOJIOTTYHO, 1 3MICTOBHO JIOTOBIp HAMY KHUTJIA B

Jep’KaBHOMY 200 KOMYHaJIbHOMY >KUTJIIOBOMY (POHJ1, JOTOBIP KOMEPLIIHOI OpeHIH,

Ta JIOTOBIp HAliMy COIIAJBHOTO JKUTJA — 1€ PI3HI 3a COIIaIbHOI0 (PYHKIIEH Ta

MPaBOBOIO  XapPaKTEPUCTHUKOIO JIOTOBOPH, SKI OMOCEPEAKOBYIOTH PO3IMOALIBYI
BIJIHOCUHM >KUTJIOBOI cepH.
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INTEPCIIEKTHUBU BITPOBAJUKEHHA CITELIIAJIBHUX 3AKJIA/IIB
YTPUMAHHA TA JIIKYBAHHA OCIb ¥V CTAHI AJIKOI'OJIbBHOI'O
CIPAHIHHA

Haiioa B. O.,

KypcaHT 208y nwn

XapKi BCbKOIo Haui oHanbHOT O

Haykosuii kepienuk: Komenwx M. O.,

AOULEeHT Kadepgpw

TaAaKTHHI@LUI aNlbHOTI

KaHaunpgat nepgar or i

[lepmmii BuTBepe3Huk BiakpuBcs 7 nuctonana 1902 poxy B Tyimi 1 Ha3uBaBcs
«IIputynok st CcH'sHUIAX». YTPUMYBaBCS BIH 3a pPaxXyHOK MICBKOI Ka3HH.
OCHOBHOIO METOIO TIPUTYJIKY OYB MOPSATYHOK 3aMEP3ar04MX il TAPKaHOM TYJIbChKUX
30posipiB 1 YTBOPIOBAJIM MOTO JBa BIILIN: aMOyJIaTopis JUIsl aJIKOTOMIKIB 1 MPUTYJIOK
JUTst miTen nutymmx 6aTtekiB[1, c. 10].

BBakaeTbcs, 10 mepuid pajsHCbKUI BUTBEpEe3HUK OyB BiakpuTui 14
muctonana 1931 poky B JleHiHrpaai, mpote BIAMOBIIHO A0 3aMiTKU «BUTBepe3HuK y
XapkoBi» (momarok a0 «lllmsxy mo 3mopoB’s» «3a TBepe3icThy, 1930 p.) BKazyeThcs
nata BiAKpUTTS BUTBepe3HuKka y ctonuil Y CPP — 18 uepBus 1930 p. Takum yuHOM,
came y XapkoBi OyB BIAKpUTHI niepiiuii  BUTBepe3Huk[2, c. 15]. Y 1985 -
crerianizoBana ycranoBa mimimii 3riiHo [lonoxenus «IIpo meanuHuii BUTBEPEIHUK
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Opv BIAAUI BHYTPIIIHIX CIpaB BUKOHKOMY MiICbKOi, paiioHHoi Pamu HapomgHmx
JCTyTaTiBy.

3a3HayuMo, IO B HAIll Yac B MPaBOBIM KpaiHi 3aTpUMyBaTH, YTPUMYBATU YU
HEOOPOBIIFHO 3MIMCHIOBATH SKICTh MEIWYHI Jii 0€3 HasSBHOCTI HA T€ OCTaTHIX
NpPaBOBUX YW MEIUYHMX IIJICTaB, € MOPYIICHHSIM TpaB moauHu. Ha cborojHi, B
’KOJIHOMY HOPMAaTHMBHO-TIpaBOBOMY akTi, B Tomy uwmcii 1 3Y «lIpo HamionansHy
MOJIIII0»  CTaTyC BUTBEPE3HUKIB HE Bu3HaueHuil. bimpme Toro, IloctanoBoro
Kabminy Vkpainu Big 9 cepnusi 1999 p. No 1451 «IIpo nmurtanHg (yHKIIOHYBaHHSA
MEIUYHUX BUTBEPE3HUKIB» BU3HAHO HEAOULIBHICTD iX ()YHKI1OHYBaHHS.

3rinHo 3akony «lIpo HamionaneHy momimiro», 10 ocoOu, sika nepedyBae y
nyOJiYHOMY MiCIi 1 BHACHIJOK CIT'SIHIHHS BTpaTWia 3JaTHICTh CaMOCTIHHO
MepeCcyBaTUCSl UM CTBOPIOE pealIbHY HEOE3NEeKy OTO4yr4uM abo coli Moxke OyTh
3aCTOCOBAaHUN TMPEBEHTUBHUN TMOMINEHCHKUM 3axiJ] MOMIIEHChKEe MIKIyBaHHA —
nepeJaHHs ocoOu y creuiajJbHUM JIIKyBaJbHUM 3aKiaa 4M 10 MiCLsl MPOKUBAHHS.
JUist 3acTOCyBaHHS MOJILEHCHKUX 3aXOIB MNPHUMYCY € €IMHA IpaBoBa IiJICTaBa —
CKO€HE IpaBomnopylieHHs. [IpaBoBoro MiACTaBOO JJIsl HAJJAHHS MEIUYHOI JJOTIOMOTH
€ 3ro/la MAIli€HTa YM HOTo 3aKOHHOTO MPEACTaBHUKA HA MEIWYHE BTpy4YaHH:, uu 0e3
3rO/IM, JTUIIIE Y pa3l HASBHOCTI O3HAK MPAMOI 3arpo3u KHUTTIO MAIll€HTA.

He3Baxkatouu Ha BiJICYyTHICTh HOPMATUBHO-TIPABOBOI 0a3u, iCHye HEOOX1THICTh
y Oe3neyHoMy MiCIll, A€ JIFOJMHA, SKa BHACIIJOK CIT'SIHIHHS BTpaTujia 3JaTHICTh
CaMOCTIIHO TIEpPEeCYBATHCS, 3MOXKE 3HAXOJUTHUCH JI0 (Pi310J0TIYHOTO BUTBEPEIKEHHS,
0e3 3arpo3u OyTH morpaboOBaHOIO, 3a3HATH HACWIUISL, OYAb-SIKOTO HEraTHBHOTO
BIUTUBY (PAKTOPIB HABKOJUIIHBOTO cepenoBuina. KpiMm 1poro, 1mi ocoOu, 3a3BUYaid,
NoTpeOyIOTh CAaHITAPHO-TITI€HIYHUX TMOCTYT, HaJaHHS ONATY, XapuyBaHHsS. Jleski
ocoOu MoTpeOyIOTh BIIHOBJICHHS JIOKYMEHTIB. [[0 TOTO 3K, SIKIIIO MOJIIisS JOCTaBJIsE
0co0y y CTaHi CHJIBHOTO CIT’SIHIHHSI 3 MOXJIMBOIO HEOOXITHICTIO HAaIaHHS MEIUYHO1
JOTIOMOTH B 3BUYAWHWN JIIKyBaJbHUW 3aKjiaj, TO 1€ 3HAYHO YCKIIAIHIOE
(YHKIIOHYBAaHHS MEAMYHOIO TMEPCOHATy TAaKOTO 3aKiagy, a TaKOoX YCKIIATHIOE
YMOBH TepeOyBaHHS y HBOMY IHIIMX OCI0, SKi TpPOXOASTHh JiKyBaHHS. Bce 1e

CTAHOBUTH COIllaIbHE MIATPYHTS IPOOJIEMHU.
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B nocranoBi KMY «lIpo mnwuranHs (QyHKUIOHYBaHHS  MEAMYHUX
BUTBEpE3HUKIB» Bil 9 cepmus 1999 p. Ne 451 Oyno pexkoMeHIOBaHO OpraHam
MICIIEBOI'O CaMOBPSAYBaHHS PO3IJISTHYTH MUTAHHSA IIOJI0 YTBOPEHHS J1arHOCTHKO-
JICTOKCUKAIIMHUX, pealOuTTalifHuX Ta  I1HIIMX  yCTaHOB  HAPKOJOTIYHOTO
crupssimyBaHHs. [1{o Ha >xanb, HUMU Tak 1 He Oyno 3aiiicHeHo. L1 ycraHoBH, sikpa3 i
Maji 0 BUKOHYBaTH MEJIUYHY 1 COIliabHy (YHKIIIIO.

PosnuBaHHS CIUPTHUX HAMOIB UM TMOSBY Yy TPOMAICHKHX MICISIX Y I'STHOMY
BUTJISIIL, IO OOpakae JIIOJICHKY TIIHICTh 1 TPOMAJICBKy MOpajlb TPOMAJISTHUH MOXKE
MIJJISITaTH aIMIHICTPATUBHOMY 3aTpUMaHHIO 10 3 roauH BianoBigHo 10 KYnAIL A
3a JpiOHE XYJIraHCTBO (HEIEH3YPHY JIalKy B TPOMAJCBKUX MICISX, OOpa3ivBe
YIIJITHHS 10 TPOMAJISH Ta 1HII MOAI0H1 Jii, 0 MOPYIIYIOTh TPOMAJICHKU MOPSIOK 1
CIIOKIM TpomajsiH), 3a pIIMICHHSIM Cyay, Moke OyTH HakjajaeHo 1mrpad, abo
rpOMAJIChKI YU BUIpPaBHI poOOTH ab0 aJAMIHICTPAaTUBHUM apemT Ha CTPOK J0
I'ITHAIATH J10.

B OaraTpox KpaiHaxX KOIUTH BiJ LMX ITpadiB HAMPABISAIOTHCS HA YTPUMAHHS
BUIIE3TraJJaHuX yCTaHOB. Tak caMo, 3aMICTh apeiiTy, MOXe OyTH 3amporOHOBaHO
MPOXOJIKEHHS KypCy JIIKyBaHHsS 4M peabumirtariii. Ile Texx muTaHHs pailiOHAIBHOTO
BUKOPHCTAHHS KOINTIB JICPKABHOTO Ta MICIIEBOr0 OOKETIB. € MEHII JIOIIILHUM
BUTpAYaTH KOIITH Ha YTPUMaHHS apemToBaHOro 15 ni0, 1m0 mepeBakHO HE
MPU3BOAUTL O TO3UTHUBHUX 3MIH B 3JI0POB’T YW COILIAJIbHIN TOBEMIIHII, HDK Ha
MEJINYHI 1 ICHXO0-COITiabHI IIOCTYTH, 32 K1 Ma€ CIJIATUTH CaM MPABOTIOPYIITHUK.

OTke, Ha Hally JIyMKy, BHUTBEPE3HHKH MAalOTh OYTH CIICHiaIbHUMH
YCTaHOBAaMHU 3 MEIAWYHHUMH, FOPHIAYHUMHU Ta IICHXO-COIIAJIBHUMH TIOCTyraMHd Ha
OanaHci MicueBux paj. s yHOpMyBaHHs MUTaHHS (YHKI[IOHYBAaHHS TaKUX YCTaHOB
HEOOXIIHUM € BHJIaHHS CIHEIlaJbHOIO0 HOPMATHUBHO-TIPABOBOTO  aKTy  IOJO
MIPABOBOI'0 CTaTyCy BUTBEPE3HUKIB B YKpaiHi.

Jliteparypa:
1. bapcekuit A. Ilpo mpumycoBe nikyBaHHs ankoroiikiB / A. bapcbkuii // 3a

TBepe3icTh. — 1929. — No 23, — C. 8-11.
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YK 343.1 KOpunnuni Hayku

OCBIAYBAHHA OCOBU, OTPUMAHHS 3PA3KIB JIJI EKCITEPTU3U:
KOHCTUTYLIIMHO-ITPABOBHI ACITEKT

Hocyns M. B.

CTyJdeHTKa r-apaegapcbBK dPacky

Haui oHanbHUN WPUAOMYHUWN YHIiBeEepcwUu

M. Xapkis, Y
CrtaHOM Ha CHOTOJHI 3aXUCT KOHCTHUTYIIMHUX TIPaB Ta 00OB’SI3KIB JIOJUHU Ta
rpOMaJiHMHA € OJHUM 13 HaWCYTTEBINIMX 3aBllaHb JEPXKaBU Ta CYCILUIbCTBA.
Konctutynis sk OCHOBHUI 3aKOH Jep)kaBU nependavae, Hacammepen, y Crarti 21:
«Yci a0y € BITBHI 1 pIBHI y CBOiM T1IHOCTI Ta npaBax. [IpaBa 1 cBoOoAM JHOUHU €
HEBIJTUY>KYBAaHUMHU Ta HEMOPYUTHUMUY», TAKOK JOIIBHUM € 3BepHEHHs 110 4. 1 ¢T1.32
KV, ne 3a3naueHo, 1o Ha HaWBUIIIOMY PiBHI 3a00pOHEHO BTPYYaHHS B OCOOMCTE 1
ciMEeWHe XKUTTS JIIOAUHH, KPIM BUTIAJKIB, iepeadoadenux Koncrurymiero Ykpainu [1].
Buxonsumn 3 nuX MOJOXKEHB, AYKE IIKABUMHU TS TOCHTIIKCHHS BUSBISIOTHCS
JIesIKl CTaTTI YMHHOTO HA JJaHWUM MOMEHT KpuMiHaIbHOTO MPOIECyaIbHOTO KOJEKCY
Vkpainu (mami — KIIK). MoBa #iae mpo HOpMH, SIKIi BCTAHOBIIOIOTH MOPSIIOK
IIPOBEJICHHS OCBIyBaHHS 0COOM Ta MPUMYCOBE BIAIOpaHHS 3pa3KiB AJI €KCIIEPTU3H.
30kpema, 715 TOJANbIIOT0 aHaJ3y CIiJ 3BEpPHYTHCS 10 MojoxeHb 4. 3 c1. 241 KIIK,

7€ BKa3aHO, IO Yy BHIIAJKy BIIMOBH OCOOM BIJ J0OPOBUILHOTO MPOBEICHHS
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OCBIyBaHHS, 1aHa CJi4a Aisl MPOBOIUTHCS MPUMYCOBO. Te 3K caMe CTOoCyeThes 1 4. 3
cT. 245 KIIK: «VY pa3i BimMOBH 0COOM JOOpPOBLIBLHO HajgaTH O10JIOTIUHI 3pa3Ku
CIIUUN CyAas, CyJ 3a KIOMOTAHHSIM CTOPOHU KPUMIHAJIBHOTO MPOBAKEHHS, IO
pPO3TISAAEThCA B MOPSAAKY, NependayeHomy ctattamu 160-166 mporo Koaekcy, mae
paBO JO3BOJMUTH CIIAYOMY, MPOKYpopy (abo 3000B’s3aTH X, SKIIO KJIOMOTaHHS
OyJI0 TOJIaHO CTOPOHOIO 3aXMCTy) 3IIMCHUTH BIJOHMpaHHS OI10JOTIYHUX 3Pa3KiB
IpUMYCOBO» [2].

3 JaHOro MPHBOAY B Haylll KPUMIHAJIBHOTO MPOIECYaIbHOIO TMpaBa ICHYE
BeJIMKa JucKycis. HeoOxigHo moroauTucs 3 TuMm, o KoHCTUTy1is AiiCHO 3aKpIILIIoe
MpaBO Ha OCOOUCTY HEJOTOPKAHHICTh, ajic BOHAa HE BU3HAE HOro aOCOIIOTHUM
OpaBoM, TOOTO, ()aKTUYHO, BBEIEHHS IHCTUTYTY NPUMYCOBOIO IMPOBEAEHHS AAHUX
CIIYUX J1d € 3 3aKOHOJABYOi TOYKH 30py. Alle, SIKIIO MOTJIIHYTH Ha 1€ 3 1HIIOT
CTOPOHH, TO MOCTA€ MUTAHHA: SIK CaM€ PO3YMITH MPUMYCOBICTh B JAHOMY acHeKTi?
3actocyBaHHA (DI3UYHOI CHIIM, HA MOIO IYMKY, HE € OOTpYHTOBAaHUM Ta JOIIIBHUM Y
MpaBOBIA Ta JI€MOKpaTW4HIM JepxkaBl. J[o TOro », 1e MOXHa BH3HAaTU MPSIMUM
nopyuieHHsM c1.5 KoHBeHIIli mpo 3aXUCT MpaB JIIOAUHU 1 OCHOBOMOJIOKHHUX CBOOO,
sIKa MPOTOJIONIYE, 10 KOXKEH Ma€ MpaBoO Ha CBOOOIY Ta OCOOUCTY HEIOTOPKAHHICTh
[3]. Buxoasiun 3 JaHUX MOJIOXKEHb, MAEMO CKIIQHY CHUTYaIlil0: MOPYIIEHO MPaBo
0co0u Ha OCOOMCTY HENOTOPKAHHICTH, SIKE 3aKPIIJICHO y MDKHAPOJIHUX aKTaxX Ta
Konctutynii, a omxke, OIONOriYHI 3pa3Kd Ta JOKa3W, OTPUMAHHI BHACHIIOK
MPOBENICHHS IMX CIITYUX PO3IIYKOBUX i, € HEJOMYCTUMHUMH Ta HE MOXYTh
BUKOPUCTOBYBATHUCS Y CY/I.

Takox mocTae iHINE WHUTAaHHA, TOB’S3aHE 3 MPUMYCOBUM IPOBEICHHSIM
OCBIJyBaHHSI Ta OTPUMAHHSM 3pa3KiB JJII €KCIEPTU3U — BIJICYTHICTh 3aKOHOAABYOI
periamMeHTanii came MpOoUEAypH 3AIMCHEHHS IUX CIIIYUX PO3IIYKOBUX JiH.
Buxopasun 3 Takoi mo3wuilii, feski BueHi, 30kpeMa A. A. braroaup, HaroiomyrTh Ha
TOMY, III0 32 YMOBH BiJICYTHOCTI IIPOLIETypU TPUMYCOBOTO MPOBEACHHS a1 JIii CIija
PO3IUISIIaTH SIK TaKl, 1110 HE IPYHTYIOThCS Ha 3aKOHI [4].

Ha ™moro nymKy, BBEIEHHS MOJIOKEHb MPO MPUMYCOBE MPOBEACHHA IHX

CIYMX PO3IIYKOBUX 1M HE € 3aKOHHUM Ta HeoOXiaHuM. [lo-nepiie, Taki aii AiicHO
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MOPYIIYIOTh OJTHE 13 OCHOBOIIOJIOKHHX TPaB JIOAMHH 1 I[HOTO 3aKOHO/IaBEIh HE IIOBUHEH
O0yB gomyckatu. [lo-mpyre, BiJICYTHICTh NpPOUEAYpPH 3IIACHEHHS MPUMYCOBOTO
OCBiyBaHHS Ta BimiOpaHHS 3pa3kiB MJis EKCHEPTH3U IIe pa3 MIIKPECTIoE JaHy
NpOrajuHy B 3aKOHOJABCTBI Ta MOXKE MPU3BECTU O MACIITAOHOTO 37I0BKUBAHHS 3 OOKY
BJIAJIHUX CTPYKTYP.

SIK BUCHOBOK, MOTPIOHO II€ HATOJOCUTU HAa TOMY, IO MPUMYCOBE MPOBEICHHS
JaHUX 3aXO0JliB TMOBHUHHO BiAOYyBaTHCS JHIIE TICJHS TMONEPEIHBOTO BUKOPHUCTAHHS
CITITYUM/TIPOKYPOPOM BCIX MOJKJIMBUX 3aXOAIB TEpeKOHaHHS (MPOBEACHHsS Oecif,
po3’sicHEeHb TolIO). Ase Kpaiie Oyio 6 B3arani npudpatu nani monoxenss 3 KIIK.
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APUUYMHWN 3 104YWMWHEHIGOBMHONI THIIXHIB YKPA
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Hay kK o0 Bu W Tomapoearl. 411 K

K. KO. H

BuBueHHs mpuYMH 1 YMOB 3JIOYMHHOCTI HEMOBHOJITHIX Ta iX JeB1aHTHOI
MOBEIHKA BiAOyBamMcs B yci Tepiogd  pO3BUTKY cycmiabcTBa. Ilpore,
3apONOHOBAaHA TeMa 3aIMIINAETCS aKTYalIbHOIO W HHHI, HE 3BaXKAlOYM HA YKCIICHHI
JOCII/DKCHHSI HAyKOBIIB Yy Tally3sX KPUMIHOJIOTII Ta IOPUIWYHOI IICHXOJIOTII.
CorianbHi aCEKTH 3JTOYHMHHOCTI, B TOMY YHKCJ1 1 3T0YNHHOCTI HEMOBHOMITHIX, OyITH
npeamerom pociimkers FO.M. AnronsiHa, I.I1. BacunbkiBebkoi, A.l. onrosoi, [.M.
MinskoBcekoro, T.I'. ITlepenenuni, B.S. Pubanbcbkoi, C.A. Tapapyxina, A.IL
Ty30Ba Ta IHIIMX BITYU3HAHHUX 1 3apyOKHHX BUEHUX, B TOMY YHUCII MCUXOJOTIB 1
comiofioriB. lle TMOSCHIOETHCS CTPIMKMM PO3BUTKOM CYCHIJIBHUX BIJHOCHH, B
pe3ynbTaTi SKUX 3’SBISIOTBCS HOBI JpKepena OTpUMaHHs 1HGopmarii, 3 SKUX
HEMOBHOJIITHI JI13HAIOTHCS TTPO KPUMIHOTEHHE CEPEIOBUIIE, 3JI0YMHH Ta iX BUMHECHHS
y SICKpaBOMY BHCBITJICHHI. Y pe3yibTaTi MOAIOHOI MpomaraHau HEmpaBUIHHO
3aCBOIOEThCSl 1HQOpMAIlisE TPO Taki SIBUIIA Ta BHUHUKAE BHUCOKA BIPOTIIHICTD
BUMHEHHS 3JIOYMHY HETIOBHOITHIM, aJKe LI KaTeropis ocid He Mae cpopMOBAHOTO
XapaKkTepy, BMIHHS 3BayKE€HO 1 pO3CYAJIUBO JIISATU B dKUTTEBUX CUTYaLlISIX.

31I0YMHHICTH HEMOBHOJIITHIX € OJIHIEIO 13 KJIIOYOBUX MPOOJIEM KPUMIHOJIOTT, a
B YMOBAaX Cy4YacHOI IMOJITUYHOI, EKOHOMIYHOI Ta BOEHHOI CUTYyaIlli B HaIlK JIepKaBi
1Ie MUTAHHS MOCTajJo0 0co0aMBO rocTpo. Hacamnepen HEOOX1HO BU3HAYUTHUCS, KOTO
CIiZ PO3YMITH T 0CO00I0 HEMOBHOJITHBOI'O 3JIOYMHIISA. 3aKOHOJABIIEM YITKO
BCTAHOBJICHO, IO IIe¢ ocoba y Bimi Bix 14 mgo 18 pokiB, sika BUYMHUJIA CYCIUIHHO
HeOe3IeyHe AisiHHS, 110 nependayeHe KpumiHaabHUM KOJAEKCOM Y KpaiHu.

Cy4acHl TeHJEHIlT 3JIOYMHHOCTI HEMOBHOJIITHIX 3a3HAIN JIEIKUX 3MiH, IO
00yMOBJIeH]1 pi3HUMHU (hakTOpamMu. 3a 4YaciB HE3AICKHOI YKpaiHM JaHiil kaTeropii
3JIOYHMHIB OYJIM MPUTaMaHHI TaKi XapaKTepHI O3HAKHU:

1) KopucIMBUM XapaKkTep 3JIOYMHHOCTI, 1[0 BUMHIETHCS TIEPEBAKHO TPYIIOI0 Y
ckJai 2—3 oci0 y ByJIMYHIN 00CTaHOBIIL;

2) wHaaMipHa arpecis 1 JKOPCTOKICTh MO BIJHOUICHHIO JO JKEpPTB

IMPpaBONOPYILICHDb, AKUMHU JOCHUTH YaCTO CTAIOTh TaAKOXK HCHOBHOHiTHi;
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3) HEMOBHOJITHIMHU 3JIOUMHLIMUA HAi4acTillle BUCTYMAIH OCOOH, SIKI Majiu
PO3JaIM TICUXIKK Ta MIPEACTABHUKH HEOIArOMOJYIHUX CIMEH.

3a JaHMMU CYJIOBOi CTaTUCTHKH, HaJaHUMH Jlep>kaBHOIO CYJOBOIO
agminicTparieto Ykpaiau (IICA), npotsrom 2016 poxky Ha po3Tiismi CyamliB Cydy
nepmioi iHcTaHIii mepeOyBaio 6041 KpuMiHaJbHE NPOBAKEHHSA MmI0a0 7438
HernoBHOMNITHIX. ¥ 2017  pomi KUTBKICTh  KPUMIHAJIBHUX  MPOBA/KEHb  IOJI0
HEMOBHOJITHIX 301bIIKIacs. 30KpeMa, IPOTIroM poKy y cydax Mepiioi iHCTaHIi
nepeObyBaio Ha po3npial 6408 kpuMiHAIBHUX TPOBAIKEHb 100 7976
HETIOBHOJIITHIX 0ci0 [4].

Jlo 3arajnpHO-COLIaJIbHUX MPUYMH Ta YMOB, SIKI CHPHUSIIOTH MOLUUPEHHIO
3JI0YMHHOCTI HETIOBHOITHIX, HAJIEXKAaTh:

- 3HAYHUW PO3pPUB y MaTepiaIbHOMY 3a0e3MedeHH1 JITeH, BUXILIB 13 PI3HUX
COIAJIbHUX TPy (CollialibHE PO3IIApyBaHH);

- OE3JOTISAHICTh SK BIJICYTHICTh HAJEKHOTO KOHTPOIIO 3 OOKy ciM'i Ta
OCBITHIX YCTAaHOB 3a MOBEIIHKOIO, 3B'I3KaMM, MPOBEJICHHSIM Yacy HEMOBHOJITHIX.
Bona Biji3HadaeThCs B 4/5 BUITaAKIB 3JJ0YMHIB HEITOBHOJITHIX;

- 0e3NpUTYJIbHICTh HEMOBHOJITHIX MOTEPHUIMX, SKa CIPUSE€ CTBOPEHHIO
CUTYyaIIi1l Ta MPUBOJIIB ISl 3JI0YHHIB;

- HU3BKUU piBEHb pPOOOTH OCBITHIX YCTaHOB ((opMali3Mm, HEYECHICTH,
HenpodecioHami3M, HEXTYBaHHS 1HAUBIAYaJbHUM TIJIXOJOM JI0 BHUXOBAaHHS Ta
HaBYaHHS TOIIIO);

- HE3aJ0BUIbHI YMOBHM BHXOBaHHS B ciM'i. IcToTH1 AedeKkTu CiMEHHOro
BUXOBAaHHS HasBHI B OUIBIIOCTI BUMAJKIB HETaTMBHOTO (OpMYyBaHHS OCOOU Ta
MOJAJIBIIIOTO TIEPEXOAYy Ha 3JIOYMHHHM MIIAX KOHKpeTHuX mimmTtkiB. Y 30-40 %
BUIIA]IKIB 3JI0YMHIB HEMOBHO JIITHIX BIIMIYAETHCS HETAaTUBHUM yIUIUB 3 OOKY OAaThKIB
Ta THIIMX CTAPIIMX WICHIB ciM'T [2];

- BIZICYTHICTh (TUMYacOBa UM TpUBajia) B 0ATHKIB MOMIIMBOCTI 3a0€3MeuyBaTH
MIHIMAQJIBHO HE0OX1/IH1 noTpedu aitei. bianzpko 30 MIH. rpoMajsiH MalOTh TPUOYTKU
HIKYl B MPOXKUTKOBOTO MIiHIMyMYy. Y TaKUX pOJMHAX BUHHUKAIOTh HACTPOi

O€3HaMIMHOCTI, COIIANIBHOI 3a37poCTi W 03700JIEHOCTI Yepe3 Ba)KKe MaTepialibHe
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CTaHOBHUIIE. 3a BIACYTHOCTI COLIaJbHOI MIATPUMKU 1i OOCTaBUHH (HOPMYIOThH
MOTHBAIIIIO 3JI0YMHIB - KPAJII’KOK, XyJIITraHCTBA Ta 1H.;

- HETaTUBHHUM YIUIMB HAWOIMKYOTO OTOYEHHS - MOOYTOBOrO, HABYAJIBHOTIO,
BUPOOHUYOTO, SIK OJHOJITKIB, Tak 1 Aopociux. HeraTuBHO BIUIMHYTH Ha MOBEIIHKY
MiUTITKA MOKYTh MEBHI CUTYaIlii, [0 MOPOKYIOTh Y HHOTO HEMPABWIbHE YSBICHHS
PO JOMYCTUMICTh 1 O€3KapHICTh 3JIOYMHHMX Mid, KOTP1 CBIIYATh PO PO3PUB MIXK
CJIOBaMH Ta BUMHKAMH CaMUX BHXOBATEIIB TOIIIO;

- A0yproBaHHs 3 OOKY JOPOCTUX 3JIOYHHIIIB, 10 cTaeThes B 30% BUMAAKIB.
Hepigko Taka curyauis HoB'si3aHa 3 MOMNEPEIHIM BTATHEHHSAM y NUSALTBO, a3apTHI
irpy, 1HIN (OPMH AO3JIOYMHHOI AHTUTPOMAJCHKOI TMOBEIIHKM B IIOEIHAHHI 3
ponarasaorw "mepepar" KUTTS 3710YMHIIB [1];

- BB 3MI 1 3aranpHOAOCTYITHUX TBOPIB MacoBOi KyJibTypu. Ha cydacHomy
eTami pO3BUTKY TEXHOJOrid [HTepHeT Ta TenebOadyeHHs € B KOXKHIN ocenll, TOMYy
OPOBOJASIYM CBO€ JIO3BULIS, HEMOBHOJITHI KOPUCTYIOTbCSI LIMMHU JKEpellaMu
po3noBcroKeHHs 1H(opmanii. TyT BOHM MarOTh BUIBHUN AOCTYN A0 KIHOIHIYCTpIi,
cepiaiiB, BiJIe0, Teienepenay, ki MOXKYTh MICTHUTH y coOi KyJIbT HAcCWJIbCTBA 1
aMopajibHy TIOBEIIHKY (TpalOexi OaHkiB, po30lifiHI Hamaau, BOUBCTBA, OI1WKH,
B)KMBAHHS HAPKOTUYHHX 3aC001B, HEIIEH3YPHY JIalKy, CEKCyaIbHy PO30CIICHICTh 1 T.
1H.), GOPMYIOUHN Yy MOJIOZI TIEPEKOHAHHSI, [0 B COIIIYMI, /e BOHU KUBYTh, TOJIOBHUMU
€ cuia, Tpomni Ta Biaga. JlemMoHCTpalisi HEXTYBaHHS 3aKOHOM Ta IHIIMMU
COIIAIbHUMH I[IHHOCTSIMH, Oe3mepeyHo Oyaye BpakeHHS Yy MIIITKa, M0 TakK 1
MOBUHHO OyTH [3, ¢.22].

3BepTaouuch 10 MpoOJIeMH 3JI0YMHHOCTI HEMOBHOMITHIX B YKpaiHi, Crifg
BUXOJUTUA 3 TOTO, II0O BOHA € YAaCTHMHOK) 3arajibHOI 3JI0YMHHOCTI Yy CYCIUIBCTBI 1
PO3BUBAETHCS i BIUIMBOM THX CaMHUX (DAKTOpIB, 110 1 3IOYMHHICTH B IIIOMY. AJie
ICHYIOTh 1 TI€BHI OCOOJMBOCTI, SIKI BIUIMBAIOTh Ha il KPUMIHOJIOTIYHI MOKa3HHUKU:
CTaH, IUHAMIKY Ta PIBEHb 3JIOYMHHOCTI.

OTxe, HEOOXITHO 3a3HAYUTH, IO YCYHYBIIM BUIIE3a3HauyeHi (HaKTopH,

KUIBKICTh 3JI0YMHIB, BUNHCHUX HEIIOBHOIITHIMH, 3HAYHO 3MEHIIUTHCSA. TaKoXK, IS
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3armo0iraHHsl TakMM 3JI0YMHAM MOTPIOHO MPOBOAMTU TMOCTIHHY NPODUIAKTUUHY
poboTy cepe i€l BikoBOi rpymnu ociO.
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bakynbTeTtTy OHY
bepesicna K.B.

Y tpaBHi 2018 poky €Bpoma mnepeine Ha OHOBJIECHI IIpaBUiia OOPOOKH
MEPCOHANBHUX JaHUX, BCTAHOBIICHI 3arajlbHUM PETrJaMeHTOM MO0 3aXHUCTY JAaHHUX
(Permament €C 2016/679 Bim 27 kBithHa 2016 poky abo GDPR - General Data
Protection Regulation) [1]. [laHuii permameHT, sSKUi Mae TpsAMy JIil0 B ycix 28
kpainax €C, 3aMiHUTh paMKOBY J{UPEKTUBY MPO 3aXUCT NEPCOHATBHUX JaHUX 95/46 /
€C Bin 24 xxoBTHA 1995 poky [2]. OcHoBHI nonoxeHHs 1 BuMoru Pernamenty GDPR
3aKpiIuieHi B mpeaMOyii, 0 MICTUTh 173 myHKTH, 1 B 99 cTarTax.

VY uiii ctaTTi MU MpoaHaii3yBajid HOBI IpaBuiia 0OPOOKH MEPCOHATBHUX JAHUX
B €C.

Pernmament GDPR BcTaHOBIOE LU, NMPUHLMIIM, 3arajlbHl NpaBUIa 3aXUCTY
¢13u4HUX 0ci0 Yy BIJHOIICHHI OOpPOOKM TMEpPCOHANBHUX JAaHUX, I1X BLUIBHOTO
HEepeMILEHHsT B paMKax €BpOCO03y, BKJIIOYAIOYM MDKHAPOJHY IEpenady JaHuX.
Pernament GDPR 3akpimitoe, B TOMy YHCIII, TaKl IPUHIUIN OOPOOKH MEPCOHATBHUX
nanux. [lepconanbH1 JaHi MOBUHHI:

- OyTu 00pO0JIEH1 TPAaBOMIPHO, CITPABEJIMBO 1 MPO30PO 1010 CyO'ekTa JaHUX (
«IPUHIIUAT 3aKOHHOCTI, CIIPaBEIMBOCTI 1 PO30POCTI»);

- Oytm 310paHi JUIsS MEBHUX, YITKMX 1 3aKOHHHMX IIJICH 1 B MOJAJbIIOMY HE
00poOISATUCS CTTIOCOO0M, HECYMICHUM 3 IIMMU IIJISIMU; TTOAaJIbIlIa 00poOKa JaHUX IJIsI
apXiBHHUX IIUJIEH, B IHTEpecax CyCHIJIbCTBA, HAYKOBUX 1 ICTOPUYHMX JOCIIKEHb a00
CTaTUCTUYHMX I[IJIEH, HE PO3TIIAIAEThCS SK HECYyMICHA 3 TOYATKOBUM LUIAM (
CTIPUHITUIT HLJTLOBOTO 300py JaHUX);

- Oytu 00poOyeHl aJeKBaTHO 1 OOMEXYBaTHCS LUISIMH, JUId SKUX BOHHU
00pOoOISAIOTHCS (MPUHLUIT «MIHIMI3AIIT JaHUX));

- Oytu 00poOsieHI TOYHO 1 Tam, Je€ 1€ HEeoOXiAHO, a TaKoXX IOBHHHI
OHOBJIIOBAaTUCS; Ma€ OyTH BXKUTO BCIX PO3YMHHX 3aXOJiB JUId TapaHTI TOTo, IIO
NEpPCOHANbHI JaHl, Kl € HETOYHUMHM, 3 YypaxyBaHHSAM L€, Uil SKUX BOHU
o0poOnsitoThCs, OymyTh BUAaleHI a0o BUIpaBieHI 0e€3 3aTpUMKH (TPUHIIUIL

«TOYHOCTI»);
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- 30epiratucs B (GopMi, IO J03BOJIAE 1MeHTH(IKYBaTH CyO'€KTa JaHUX HE
JIOBIIIE, HIXK I1€ HEOOXITHO IS IIICH, JUIsl IKUX MEePCOHANBbHI JaHl 00pOOJISIOTHCS;
NepcoHaIbH1 JaHl MOXYTh 30epiraTucs MPOTATOM OLIBII TPUBAIUX IEPIOJiB, TOMY
10 TEPCOHAJBHI JaHl MOXKYTh OOPOOIATHCS TUTBKU 711 apXiBHUX LIJIEH B 1HTEpecax
CyCHIJIbCTBA, HAyKOBUX a00 ICTOPUYHHUX JOCTITHUIIBKUX MUJICH abo I IIeH
CTAaTUCTHUKH, 3 YpaxyBaHHSIM 3IHCHEHHS BIJAMOBIIHUX TEXHIYHUX 1 OpraHi3aliiHUX
3ax0MiB ( «IIPUHITUTT OOMEKEHHS 30epiraHHs JaHUX));

- Oyt 0OpoOJIeHI TakKMM YWHOM, 100 3a0e3MeYuTH HAJIe)KHE 30epeKeHHS
MEPCOHAILHUX JaHUX, BKIIOUAIOYM 3aXHCT BiJ HECAHKI[IOHOBaHOI ab0 HE3aKOHHOI
00poOKHM Ta BUMAJAKOBOI BTPATH, 3HHINCHHS a00 MOMIKOHKCHHS, 3 BUKOPUCTAHHSIM
BIJIMOBIAHUX TEXHIYHUX a00 OpraHi3amiiHuX 3aXoJiB ( «IIPUHIMII ITUTICHOCTI Ta
KoH(piaeHiiHOoCTIY) (cTarTs 39 Pernamenty GDPR).

[IpaBoMipHICTH OOPOOKH TaHUX OIIHIOETHCS BUXOSYM 3 TAKUX BUMOT 1 YMOB:

- cy0'eKT TaHUX JaB 3roAy Ha 00poOKy HOTO MEPCOHANBHUX JaHUX JIJISi OJTHOTO
a00 OLIbIlIe KOHKPETHUX IIIICH;

- 00poOka HeoOXimHa JJIsi BUKOHAHHS JIOTOBOPY, CTOPOHOIO SKOTO CYO'€KT
JAaHUX € CTOPOHOI a00 IS BXKUTTSA 3aXOJiB IIOAO NMPOXAaHHS Cy0'€KTa NaHWUX IO
YKJIaJICHHS KOHTPAKTY;

- 00poOKa HeoOXiHa )1 TOTPUMAHHS BIAMOBIIHUX 3000B's13aHh KOHTPOJIEPA;

- 00poOka HeoOXimaHa JJIS 3aXUCTy JKUTTEBUX 1HTEpecCiB cyO'ekTa gaHUX abo
1H1101 (Pi3uyHOT 0CcO0H;

- 00poOka HeoOxigHA /Ui BUKOHAHHS TEBHUX 3aBAaHb 1 3/1ACHIOETHCS B
1HTepecax CyCHiabCTBa abo JjIsi BUKOHAHHS (PYHKIIIM KOHTpoOJIepa;

- 00poOKa HeoOXiHa I 3aKOHHUX IIUJICH 1 IHTEPECIB PETYISATOpA TPETIX 0Ci0.

Pernament GDPR ckacoBye pgitouy B panuii wac [dupextuBy 95/46 / EC
E€pponericekoro [lapmamenty Ta Pamu Bim 24 >xoBTHS 1995 mpo 3abesneueHHs
OKpeMHUX OCI0 10710 0OpOOKM TEPCOHATBHUX JAHUX 1 BUIbHE MEPEMIMIEHHS TaKUX
naHHUX 1 3amiHtoe 1i. 3rigHo 31 Crarrero 29 HazBaHoi Jupexktusu 95/46 / EC Oyna
3acHoBaHa PoOoua rpyma i3 3axucty (izuuHuUX 0CiO mpu 0OpoOIll MEePCOHATBLHUX

nanux (Data Protection Working Party, WP29).
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Po6oua rpyma i3 3axucty ¢izudHux ocid mpu o0poOIi MEePCOHATBFHUX TaHUX
(mami - «Poboua rpyna») gi€ B 1aHui 4ac, po3poOIIsioun po3'aCHEHHS 1 peKOMEH Al
3 pI3HUX acIeKTiB MailOyTHbhOro 3acTtocyBanHs Pernamenty GDPR.

HismbHicTs PoGouoi rpynu mpunuauthes 25 TpaBHs 2018 p B 3B’s3Ky 31
ckacyBanHsaM [upextuBu 95/46 / EC. Ilpu upomy 3 1i€i gatv, To0T0 3 25 TpaBHsA
2018 p. mounHae ¢pyHKIIOHYBATH HOBOCTBOPEHUH opran €Bpocoro3y - €Bporneiicbka
pana i3 3axucty manux (European Data Protection Board, EDPB), sikuii 3acHOBaHwMiA
y BianosigHocTi 10 Permamenty GDPR [1]. B opranizamifinoMmy muiai e opras
Oyle BKJIIOYATH KepiBHHMKA E€BpPONEHCHKOI CIy:KOM 13 3aXUCTy JaHMX 1 CTapIIMX
npencraBHukiB  HamioHampHMX opraniB i3 3axumcry ganHux (Data Protection
Authorities) kpaiH-yuacHuis €8pocotosy (Crarta 94 Pernamenty GDPR).

Kommerenuist €Bponeicbkoi paau 13 3aXUCTy AaHUX OyJie MOB's3aHa 3:

- MIJITOTOBKOK0 BHUCHOBKIB 1 KEpPIBHUX TIOJIOXKEHb II0J0 OJIHAKOBOTO
3actocyBaHHs Pernmamenty GDPR;

- MIATOTOBKOIO BHCHOBKIB 1 3BITIB B cpepl 3aXHUCTy AaHUX AJsi €BpOINEHChKOI
Kowmicii;

- 3JIMCHEHHSAM KJIIOYOBY pOJIb B peaii3alli «MeXaHi3My €JUHOTO BIKHAa»
(3HAXOIUTHCA B CTAJlli YTOUHEHHS PETYJIIOBAHHS).

B xontekcti 3micty Permamenty GDPR 1o cyO'ekrtiB, siki 3A1HCHIOIOTH
«OOpOOKY» «IEePCOHATBLHUX JAHUX», BITHOCATHCS «KOHTPOJEP» 1 «0OPOOHUK.

«IlepconanbHi gaHi» (personal data) - o3HauaroTh OyAb-sIKy 1H(OpMaIIitO, 110
CTOCYeThCsl 17eHTU(dIKOBaHOTO abo iAeHTH(IKYyrouoi (i3uyHOi ocobu ( «cyO'exT
naHux»); ieHTudikyroya pizuuHa ocoda € ocoboro, sika Moxke OyTH 1eHTU(]IKOBaHA
npsiMo abo MoOIYHO, 30KpemMa, Ha OCHOBI imeHTu(IKaIiiHO1 1HpopMaIlli, Takoi sK
iM'd, 11eHTU(IKALIMHII HOMEp, AaHl MPO MICLE PO3TALIyBaHHSA, 1IEHTU(IKATOP B
iHTepHeTl (OHMaH-ineHTudikarop) abo 3a JOMOMOTOK OAHOTO a0 JEKUIBKOX
MOKa3HUKIB, XapakTepHUX st (PizuyHOi, (i310JI0T1YHOI, TEHETHUYHOI, PO3YMOBOI,
€KOHOMIYHO1, KYJIbTYPHO1 00 COLIaJIbHOT 1ICHTUYHOCTI 1aHO1 (hpi3UIHOT 0COOU;

«O0pobkay (processing) o3Havyae Oyab-sAKy omneparlito abo Halip omepairiii, sSKi

3I[iI>’ICHIOIOTI>C}I 3 HNCPCOHAJIIBHUMHU JaHUMHU abo Ha60p0M MNEPpCOHAJIBHUX JOaHHUX, 3
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BUKOPUCTAHHSIM aBTOMATH30BaHUX 3aco0iB 1 0e3 Takux, cepen sSKux 30ip, 3armmc,
oprasisairisi, CTpyKTypyBaHHsI, 30epirants, nepepooka abo 3miHa, TOMIyK 1 BHOIpKa,
€KCIIepTU3a, BUKOPUCTAHHS, PO3KPUTTS 3a IONOMOTO0 TIepeiayl, PO3CHIIKA UM 1HIIUN
cnoci®é HamaHHA IS TOCTYIY, YIPpymoBaHHS ab0 KOMOiHyBaHHS, BiOip, CTUpPaHHS
a60 3uuienHs (Crarts 4 Pernamenty GDPR).

«Kontponep» (controller) - me ¢izuuna abo ropuauuHa ocoba, aep KaBHHIA
opraH, areHTCTBO a0o0 IHINIWWA OpTaH, SIKUWA CAMOCTIMHO a0 CHIJIBHO 3 IHIIHAMH,
BU3HA4ae Il 1 3acobu 00poOku mnepcoHanbHux naHux (Crarts 4 Permamenty
GDPR).

Permament GDPR 3akpimitoe, 1o KOHTpoJsiep 3000B's3aHUM: B TIEBHUX
BUIIAJIKaX CIIBIPAIIOBATH 3 OOPOOHMKOM JaHHMX; BECTHU OOJIKOBY JOKYMEHTAIIIIO;
3M1MCHIOBATU OI[IHKY BIUIMBY OOpPOOKHM MEpPCOHAIBHUX JAHUX HA MpaBa CyO'€KTIB
JaHUX JUIS JIeAKUX BHJIB OOpOOKM JaHUX; BIPOBA/KYBAaTH MEXAHI3MU 3aXUCTYy
JaHUX; B MOMEHT 300py NEPCOHAIBHUX JaHUX HaJaBaTH CyO'€eKTam JaHUX MOBHY
1H(opMaitiio mpo 1w 300py MepCcoHaIbLHUX JAaHUX, PO MpaBa Cy0'€KTIB JaHUX 1 T.J
.; 3000B's13aHI, MO MOXIJIMBOCTI, MPOTITOM 72 TOAWH IOBIJIOMJIATH HAIllOHAJIbHI
opranu i3 3axucty aanux (Data Protection Authorities) mpo BUSIBICHHSI BHUTOKIB
NEPCOHANBHUX JIAHUX, 1 BIMOBIAHUX CY0'€KTIB MEPCOHATILHUX JTAHUX.

«O0pobroBau» (processor) - 1e ¢izuyHa abo ropuaryHa ocoda, Aep)KaBHUN
opraH, areHTCTBO ab0 IHIIMK OpraH, sIkuii 00poOJIsie MEePCOHAIBHI JaHl Bijl IMEHI Ta
3a JIOpy4eHHsM KOoHTpoJiepa. OOpobiroBay 3000B's13aHHI: BECTH ITUCHMOBHUIN PEECTP
omeparlii 3 00poOKH MEepCOHATBLHUX JaHUX, BUKOHAHUX BiJl IMEHI Ta 3a JOPYUYCHHSIM
KOXXHOTO KOHTpOJIepa; SKIIO Y OOpOOHHWKA HEMae MpeICTaBHUKA B €BPOCOO3i, BiH
3000B's13aHUII TIPU3HAUYUTH TaKy ocoOy B TIE€BHHMX BHIAJKax; 0€3 3aTpPUMOK
MOBIJOMJIATH KOHTpPOJIEpa TPO BUTOKW TEPCOHAIBHUX JaHWX; OpaTH ydacTb B
JUSTBHOCTI 110 TPAHCKOPIOHHOT Iepeiadi TaHuX.

Kpim Toro, xoHTposjepu 1 0OpOOHMKH, B pamMKax CBOIX MpPOTpaM 3BITHOCTI
3000B's13aH1 MPU3HAYUTH 1HCIIEKTOpa 13 3axucty nanux (Data Protection Officer).
3rigHo 3 Permamentom GDPR, iHcmekTtop 13 3axucCTy AaHMX B OOOB'S3KOBOMY

HOPSIKY IMPU3HAYAETHCS B TAKUX BHITAIKAX:
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- 00po0Ka JaHUX 3/IHCHIOETHCS AEPKABHUM OPTaHOM;

- OCHOBHa JiSIBHICTH KOHTpoJepa abo oOpoOHWMKa TOB'sS3aHA 3 TaKOIO
00poOKOI0 JaHUX, SKa 3a CBOIM OXOIUIGHHSM, IUJIAM 1 CyTi, BHMarae
BEJIMKOMACIITAaOHOTO, PETyJIIpHOT0 1 CHUCTEMAaTHYHOTO MOHITOPUHTY CYO'€KTIB
JAHUX; TP 00pOOIIl CIielialbHOI KaTeropii JaHuX.

TeputopianpHa cdepa 3acToCyBaHHS O€3MOCEPEeIHBO 3aKpillIeHa B CTATTl 3
Pernmamenty GDPR. Tepuropiansna cdepa 3acTtocyBanHs oOmexyerbes rjhljyfvb
€pponeiicbkkoro  Coro3y, oaHak opucaukmiino gis  Permamenty GDPR
MOIIMPIOETHCS HAa CY0'eKTIB 3a Mexxamu €Bponeiicbkoro Coro3sy.

3 Meroro 3abe3nedyeHHs TOro, mo0 ¢izuyHi ocodu He Oyau mno30aBieH1
3aXHCTy, Ha SIKY BOHU MaroTh mpaBo BiamoBimHo a0 Permamenty GDPR, 06po6Gka
MEPCOHAJIBHUX JaHUX CYO'€KTIB JaHUX B €BpPOCOI031 KOHTPOJIEPOM ab0 0OPOOHHUKOM,
10 HE 3aCHOBaHI B €Bpocoro3i, mianagae mig gito Permamenty GDPR y Bumankax,
KOJIH :

a) 00poOKa MEepCOHATIbHUX JaHUX CYO'€KTIB JaHUX B €BpOCOIO31 MOB'A3aHA 3
IIPOJIAYKOI0 TOBApiB a00 MOCIYT Cy0'eKTaM JaHUX B €BPOCO031, HE3aIEKHO BiJl TOTO,
MOB'sI3aHO 11e 3 iX 3 omiaroro uu Hi. [Ipu nupomy Pernament GDPR BcTaHoBIIOE, 1110
O3HaKaMH, SK1 CBITYaTh MPO HaMip MPOIMOHYBAaTH TOBapH abo0 MOCIyru cyO0'ekTam
JTaHUX B €BPOCOI03, €:

- BHUKOPWUCTAHHS MOBH a00 BaIIOTH, IO 3a3BUYali BUKOPHCTOBYIOTHCS B
oIHOMY a00 MEKUIbKOX JeprKaBax-ujeHaX, 3 MOXKIJIHUBICTIO 3aMOBJISITH TOBapu Ta
MOCJIYTH Ha L1 MOBI;

- 3rajika CroXuBayiB a00 KOPUCTYBaUiB, SIKl 3HAXOAATHCS B €BpOCOI031 (ITYHKT
23 I[IpeamOynu Pernamenty GDPR);

0) oOpoOKka mMEepCOHANbHUX JaHUX CYO'€KTIB JaHUX, IO 3HAXOASATHCS B
€Bpocoro3l Takok € mpeameToM perymoBaHHs Permamenty GDPR, komu ue
MOB'S3aHO 3 MOHITOPUHTOM Jiil /TIOBEIIHKHN CYy0'€KTIB JaHUX B €BPOCOI031, OCTIIBKH,
OCKUIbKM iX JISUTBHICTH BiOYBa€eThcsa Ha TepuTopii €Bpocorosy. s Toro, mob
BU3HAUWTH, YU MIANATAE AISUIBHICTH 3 OOPOOKM JaHUX AJS LIJIe MOHITOPUHTY 1A

cy0'ekTa JaHUX, BCTAHOBIIIOETHCS aKT TOIro, 4YM S,HiI/ICHI-OI-OTB 13U4HI 0coOH
> 2
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TISUTBHICTh B IHTEPHETI, B TOMY YHCI MOTEHLIMHY MOXIHUBICTh IOCIHIIOBHOTO
BUKOPUCTaHHA TeXHoJorii oOpoOku mnepcoHanbHuXx ganux 1 T.0. (Ilyakr 24
[IpeamOynu Pernamenty GDPR).

Pernamentom GDPR mepenbauena BiaNmoBiAaNbHICTh 32 MOPYIICHHS MPaBHII
00po6ku nanux. lltpadu MoxyTh nocaratu 20 mMiIbHOHIB J107apiB a0o 4 BIJICOTKIB
pPIYHOTO 00OPOTY KOMIIAHIi.

He3Baxkatoun Ha Te, IO HOBI BUMOTH 10 OOpPOOKHM TEPCOHAIBHUX ITaHHUX
CEpi03HI, B HUX € TO3UTUBHI CTOPOHM [JISl MO3a€BPOINEHCHKUX KOMIIAHIM: JIeTIe
TOTPUMYBATUCI €IUHOTO HAOOpYy TMpaBWI 3aXUCTy 1 OOpPOOKM JaHMX, HIXK
BpPaxOBYBaTH Hal[lOHAJIbHI HIOAHCH OOPOOKU MEPCOHAIBHUX JAHUX KOMXKHOI OKPEMOi
kpaian €C, gk e gopoamsiocs pooutu no BeeaeHHs GDPR. binem toro, pedopma
COpsMOBaHAa Ha CTUMYJIOBAaHHS EKOHOMIYHOTO 3pPOCTaHHS MUIAXOM CKOpPOYEHHS
BUTpaT 1 OropoKpaTii JJjisi KoMIaHii, mo mpaiiowTts B €C. JloTpuMaHHS OJHOTO
npaBuiIa 3aMICTh 28 (KUIbKICTh KpaiH-usieHiB €C) 10MoMoKe MaIeHbKUM KOMITaH1sIM,
10 PO3BUBAIOTHCS, BUNTH Ha HOB1 PUHKH.

GDPR - HaiiBa)XIUBIIINKA 3aKOHOJABYUN JIOKYMEHT, SIKUW CYTTEBO ITiJIBUIIYE
piBEHb 3axXUCTy nepcoHanbHuX AaHux B €C 1 3a ioro mexxamu. BiH Bumarae myxe
YBaKHOTO BUBUYCHHSA 1 JoTpuMaHHs. Pedopma mae sicHICTh 1 MOCTIOBHICTH TIPaBuI,
IO MOBMHHI 3aCTOCOBYBAaTHCS B cepi 3aXUCTy JaHUX. BoHa TakoXX BiJIHOBIIIOE
JOBIPDY  KOpPUCTyBada-ClIOXKMBaya, 110  JO03BoJiie  OI3HECY  MaKCHUMAaJbHO
BUKOPHCTOBYBAaTH MOKJIMBOCTI Ha €IMHOMY €BPOIEHCHKOMY HU(POBOMY DPHHKY.
301p, aHaJ13 Ta MEPEMIILICHHS MEPCOHAIBHUX JaHUX 1O BCHOMY CBITY MAalOTh BEJIUKE
€KOHOMIYHE 3HAYEHHSI.

Jliteparypa:

1. Regulation (EU) 2016/679 of the European Parliament and of the Council of
27 April 2016 on the protection of natural persons with regard to the processing of
personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation).
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2. Directive 95/46/EC of the European Parliament and of the Council of 24
October 1995 on the protection of individuals with regard to the processing of

personal data and on the free movement of such data.

YK 657 KOpuanuni Hayku

[IPABOBUI [IOI'JI51]1 HA TIMTAHHS TPAHCIUJIAHTALII HITYYHO
CTBOPEHUX OPI'AHIB JIFOWHI
Ilamoka A.B.,

cTyaeHtTka MNontTaBCcbKOToO

op v

Haui oHanbHUN WPUAOMNYHUWN YHIiBepcwUu

M . [MonTasa,

VY cydacHOMY CBITI, CBITI HOBUX TEXHOJIOT1H, HAYKOBUX BIJKPHUTTIB 1 LIAJIEHOTO
nporpecy, MaOyThb, HEMA€ >KOAHOI raiay3l CYCHUJIBHOTO JKMUTTA, fKa O 3aaumianacs
CTaTU4HOK0. | OAHY 3 JIAEpPCHKUX TO3UUIA y [bOMY I[OCIAA€ MEIWIIMHA, 1
TpaHCIUIAHTOJIOT IS 30Kkpema. [1, c. 285].

Ha cboronni, TpaHCIaHTaIlisg SBIsSE€ COOOI OAMH 13 HAWMPOTPECHBHIIIUX 1
Halie(DEeKTUBHIIIMX METOJIB JIKyBaHHSA TSKKHX 3aXBOproBaHb. OJHAK, HEHAJEKHE
IIPaBOBE PETYJIOBAHHSA 1, PAKTUYHO, BIJICYTHICTh PEAIbHOT 3aKOHO/IaBUY0T OCHOBH JJIs
1I€i Tramy3l MEIMIWHU YHEMOXJIMBIIOIOTH MOAAIBIINNA PO3BUTOK 1 MPOLBITAHHS
TPAHCIUIAHTOJIOTIT B YKpaiHi.

MalyTbh, HaMOUIBIIOW MPOOJIIEMOI0 Cy4acHO! TPAHCIUIAHTOJOTI, sika TypOye
ycix, ©0€3 BHUKIIOUYEHb, JEpKaB CBITY, € TOTajJbHAa HecTaya OpraHiB IS
TpaHCIUIAHTAIlli, SIKa 3 KOXXHUM POKOM CTa€ Bce OumbIn roctpor. o mpukiany,
British Heart Foundation (BHF) mnoBimomiise, mo 3a ocrtandi 10 pokiB y
BenukoOpuTaHii KUIBKICTh XBOPHUX, SIKI IOTPEOYIOTh TPAHCIUIAHTALIll CEpIIs, 3pociia
Ha 162% [2]. A 1ue, y cBOIO 4epry, CHOpHsA€ aKTHUBIi3allii HAYKOBUX IOIMIYKIB, IO
CIPsIMOBaH1 Ha BUPIIICHHS 1I€T r100anbHOI TpobsieMu. | 0JHUM 13 TaKuX BapiaHTIB €
BUKOPHUCTAHHA IITYYHHX OPTaHiB Ta OPraHiB, 10 OyJu KJIOHOBaHI 31 CTOBOYPOBHX

KJIITHH.
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BukopuctaHHs IMITYy4HO CTBOPEHHMX OpraHiB [Js TpaHCIUIAHTAIlll MICTUTh
YIMAJIO SIK TTO3UTUBHUX, TaK 1 HETAaTUBHUX aCIEKTIB.

3naBaniocs, 110 3a3HAYCHUN albTEPHATUBHUN METO/I JIIKYBaHHS € JI0AATKOBOIO
rapaHTi€lo 3a0e3MeyeHHs] 3aKOHOJIaBUO 3aKPIIUICHOTO MpaBa Ha (Pi3WYHy (TLIECHY)
HeZoTOpKaHiCcTh. OJIHaK, BUKOPUCTAHHS OPTaHiB, CTBOPEHUX 31 CTOBOYPOBUX KIIITHH,
Mae BIacH1 eTuyH1 npoOnemu. [lepin 3a Bce, BAXXKJIMBUM € TOW (PakT, [0 OCHOBHHUM
JDKEepesioM eMOpiOHaIbHUX CTOBOYPOBHUX KIITHH, SIKI MAalOTh 3/[aTHICTH CAMOCTIIHO
3HAXOJIUTH CJIaOKI1 MICIISI OpraHi3My, TOOTO MICIIs, € BOHHM € HalOUIbII OTPIOHUMH,
€ (heTranpHa TKaHUHA B1Jl a0OPTIB Ta MEAUYHOTO MaTepialy, IKU 3aIMIIAETHCS MICIS
IITYYHOT'O 3aIUTiAHeHHS [3, C. 57].

Tox, mociimkeHHs y cdepi CTBOPEHHS IITYYHUX OPraHiB 3a JOTMOMOTOIO
CTOBOYpPOBHUX KIIITUH CTOIThb HAa MEXI HPABOMIPHOCTI Ta MPOTHUIPABHOCTI TaKHX
HayKOBHX MOUIyKiB. Ha MO0 qyMKy, BCE 3aJIeKUTh Bl 3aKOHO/JABUOTO 3aKPIIUICHHS
MOMEHTY, 3 SIKOTO OQIIIHHO MOYHUHAETHCA OXOPOHA JKUTTS OCOOW, HAaBITh IIIE
HEHApO/KEHOI, a TAaKOXX BH3HAYECHHSA IPABOBOTO CTATyCy eMOpiOHa IIOJUHU B
KOHKpEeTHIN AepkaBi. Jlo mpukiamy, Taki AepkaBu, sk ['peris um Itamis Hisskum
YUHOM HE pEryjiolTh NHUTaHHS €MOpPIOHAJBbHUX  JOCHIKEHb Y  CBOIX
3aKOoHOJIaBcTBaxX. JloCHi/DKeHHsST JIFOACHKOTO eMOpioHa 3abopoHeHo B HimewuwHi,
ABctpii ta Ipmanmii. B Icnamii, [lIBemii, [danii ta BemukxoOputaHii 103BOJIEHO
JOCJIIIDKCHHS Ha JIFOACHKUX eMOpioHax BIKOM 10 14 NHIB, OCKIJIBKH BBaXKA€THCSI, 110
came 3 14 s, micas 3aKpiIUICHHS 3UTOTH JO CTIHKM MAaTKH, TTOYMHAETHCS >KUTTS
moauuau. Tineku [anis 1 BenukoOpuTaHis A03BOJIIE CTBOPIOBATH €MOpIOHU B
nocmigHuubkuX usAx  [4]. B Ykpainmi mnpaBoBuii  cratyc eMOpioHa He
pPErJaMEHTOBAaHO HAJIEKHUM YHHOM, a TMPaBO3JATHICTH 0coOM SK Cy0’ €ekTa
CYCMUIbHUX, TPABOBUX BIIHOCHH BU3HAYAETHCS (PAKTOM ii HAPOJKEHHS.

HaBenene minTBepmkye ToW (akT, M0 yKpaiHChKE 3aKOHOJABCTBO y cdepi
OXOPOHH 3JIOPOB’S Hapasi € a00 HENMPOTrPECUBHUM, OCKUJIBKH B3arajii HISKUM YHHOM
HE PErJIaMEHTY€ Cy4YacH1 CYCIUIbHI BITHOCHHU, 11O 3apOJIKYIOThCSI UM BXKE 1CHYIOTD,
abo cymepewiMBHM, IIO Y CBOIO 4Yepry HETaTUBHO BIUIMBAE Ha E(PEKTUBHICTH

IIPaBOBOI'O PETYJIFOBaHHS CYyCHIJILHUX BIIHOCHH Y 3a3HaueHii cdepi.
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OpHak, HayKoOBl JOCHIJKEHHS CTOCOBHO TOUIYKY 1HIIOTO, E€TUYHO
BUIIPABAAHOTO, HKEpPEIa CTOBOYPOBUX KIITHH PO3BUBAETHCA 3 MIAIICHOIO IIBUIKICTIO
1 BXX€ J0CAriM HeaOusKoro mporpecy He jumie 3a kopaoHom: y CHIA i nesxkux
KpaiHax €Bponu, a i B YkpaiHi. TakuM anbTepHATUBHUM JDKEPEIIOM € MyMOBHHHA
KpOB Ta IJIALIEHTa B MOMEHT HapOKeHHs JUTUHU. CaMme B Hiil MICTUTbCS HalOLIbIIA
KOHIICHTpAIIisl CTOBOYPOBUX KJIITHH, SIKa B IECATKU TUCSY Pa3iB MEPEBUIIYE KUIBKICTh
TaKUX KJIITHH y IJIAIEHT], KICTKOBOMY MO3KY Ta 1HIIHUX OpraHax JOpOCIIOi JIOUHH.
Ileit GiomaTepianm Moxke OyTH 30€peXKEHUH 1 B MOMAJIBIIOMY BHKOPHUCTAHUM IS
BI/IHOBJICHHSI TKAHUH 1 OPTraHiB TIIbKU I11€i 0coOu. TakuM YUHOM, MOBHICTIO 3HHKAE
HEOOXIJTHICTh Yy BMJIYYEHHI OpPraHiB 3 OpraHi3My IHIIOI 0cOoOU. 3pO3yMuIo, IO B¥KE
J0pOCIIi JIFOAM HE MAOTh TaKUX IIEpeBar, OJHaK 1€ BIAKPUTTS CTBOPHIIO Ha/I3BUYANHI
MOJIUBOCTI JIJIs1 MallOyTHBOTO TTOKOJIIHHS.

BapTo 3a3HaunTH, 110 HE 3Ba)KAalOYM Ha Te, IO IMpolec 300py MyNOBUHHOI
KPOBI1 € JIOCUTh MPOCTUM, ajie MOJalibllle KPIOKOHCEPBYBaHHS, caMe 3aBISKU SIKOMY
CTOBOYPOBI KJIITHHH MOYTh 30€piraTucsi MPOTSArOM HEBHU3HAYEHOr0 4acy Ta B pasl
OTpeOr BUKOPUCTOBYBATHUCH, € BUCOKOTEXHOJOTTYHUM MpoliecoM. I TyT BOayaeThes
HACTYITHA Ba)XJIMBa mpoOiema, XapakTepHa Jisi YKpaiHH, sika MOJSIrae y TOMy, II0
TeXHIYHE oOJIagHaHHs, HEOOXigHE IJi1 KpPIOKOHCEPBYBAaHHS, € JIOCUTHh JOPOTO
BapTICHUM, a OTpUMaHa MyIMOBHHHA KPOB MA€ MICTUTUCS Yy CTICIIAIBHUX CXOBHUIIAX —
KpioOankax. Taki OaHKM Hapa3l ICHYIOTh Yy 0araTbOX pO3BHUHEHUX KpaiHax,
nHanpukiaa, y CIIA ix Ginbiie cra, a B YKpaiHi OKH 10 OJuH, cTBopeHuid y 2004
poui mpu IHcTUTyTi KmiTuHHOI Tepamii [S]. Kpim Toro, ¢inancyBaHHs ramysi
pereHepaiiiHol MeAUIMHU TMOTpedye YMMalioi KUIBKOCTI BUAATKIB 3 JIEPKABHOTO
OroxeTy YKpaiHu, 110 B yMOBaX CbOTO/ICHHS € MPOCTO HEMOKJIUBHM.

[Ipote, HaBiTh 3a HAIBHOCTI TaKUX MEPEIIKOJ, PO3BUTOK 3a3HAYEHOL
TEXHOJIOT1l y Halllii Jep:kaBl JOCAT BENUKUX ycmixiB. I[IiATBEpIKEHHSAM IIHOTO €,
30KpemMa, TOM (akT, 1m0 caMe YKpaiHChKI HAyKOBII 3amaTeHTyBalM aJIrOpPUTM
KpPIOKOHCEPBYBaHHSI KJIITHH, 3aBISKH SKOMY MyINOBHUHHY KpOB MOKHa 30epiratu

IPOTATOM HEOOMEXKEHOro uacy 0e3 BTpaTH SAKICHHX BJIACTUBOCTEH, a MOTIM
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PO3MOPOXKYBATH 31 30€pEKEHHSIM MPAKTUIHO BCI€T KITLKOCTI KIITHH. | 110 0co01mBO
BaYKJIMBO — aHAJIOTIB I[bOMY MAaTEHTY Ha ChOTOHI B CBITI HE ICHYE.

TakuM YuMHOM, 3 OIVIIAY Ha BHINIE3a3HAUeHE BOAYAETHCS HEOOXITHICTH Y
AKICHIN TpaBOBIM periaMeHTallli ramy3l pereHepaniiHoi MeIWLIMHU B YKpaiHi, a
TaKOXX Yy CTBOPEHHI JI€BUX MEXaHI3MIB iX peaiizamii Ta po3lHMpeHHs. AKe
YKpaiHChK1 JIOCTIHUKH BOJIOJIIOTh HEAOMSKHM 1HTEJEKTYaJJbHUM 1 HayKOBUM
MOTEHLIaJIoM, SKUA TOBMHEH MaTH JEpKaBHY WIATPUMKY, Y TOMY 4YHCTH U
IOPUANYHY, 38/ TOJIaJbIIOT0 PO3BUTKY 1 MPOLBITAHHS 1i€1 MPOTrPECUBHOI Taly3i.
OckiJIbKH, SK BIYYHO CTBEpIKYe AOKTOp MeauuHux Hayk FOpiii ['magkux: «banku
CTOBOYPOBHUX KIIITHUH HAaWOMMKYMMU POKAMHM CTaHYTh HE MEHII 3HAYYIIMMH, HIXK
3amacu HaTH Ta razy».

Jlitepatypa:
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VYkpainu. — 2013. — Bun. 32. — C. 54-62.
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OIUIATHE BWIYUYEHHSA ITPEIMETA TITPABOITOPYIIEHHA:
I[TPOBJIEMA 3ACTOCYBAHHA B CYHACHHUX YMOBAX
Ilpopouenko B.B., Cmapenox LIL.,

CTYAEHTMN WPUAMUNYHOT O

UepHIi rTri BCbKMUN Haui oHanNnbHMUII

M . UepHIiTrTi B,

B cydacHMX yMOBax JAOCHII)KEHHS MPaBOBOI MNPUPOAHU AAMIHICTPATUBHUX
CTSTHEHb  MOTpeOye  KOMIUIEKCHOTO  MIAXOAY, OCKUIbBKM  0araroMaHiTTA
aIMIHICTPAaTUBHUX  CTATHEHb, nependauenux  Koaexkcom — Ykpainu mpo
aamiHicTpaTuBHl npaponopyuieHHs (mam — KYnAII) 3ymoBitoe HeOoOXiJTHICTh
U epeHIIHOBaHOTO JOCHIIKEHHS X CyTHOCTI. OJHUM 13 BUIIB aJIMIHICTPATUBHHUX
cTsarHeHb nepeadavenux cr. 24 KYnAll € onaTHe BUITydeHHs IPEIMETA, SIKUd CTaB
3HApAIISIM  BUMHEHHS a00  Oe3mocepelHiM  O00’€KTOM  aJMIHICTPAaTHUBHOTO
npaBornopyiieHds. Ha BiAMiHY Bij 1HIIMX JaHWUW BUJ aIMIHICTPATUBHUX CTSTHEHb €
HEJ0CTaTHBO JOCII/DKEHUM B HayIll aJMIHICTpaTUBHOTO mpaBa. OcoOIMBOCTI Ta
NEPCTIEKTUBU HOTO MOJATIBIIOT0 3aCTOCYBAHHSA € JIOCTATHHO aKTYaJbHUMU, OCKIIBKU
B HAylll TOYaThCs AUCKYCIi IIOJI0 HEJAOIIBHOCTI BUKOPUCTAHHSHHS JAHOTO BUIY
aMIHICTPATUBHUX CTATHEHbD.

BuBYeHHSM NUTaHb, OB’ SI3aHUX 13 3aCTOCYBAHHSAM a/IMIHICTPATUBHUX CAHKI[II
3aiimanucsa Taki BueHi sk B.b. Asep’snos, FO.I1. butsk, I.I. Bepemeenko, P.C.
Ko3stopenko, T.O. Konomoens ta i1,

[lepur 3a Bce, ciiji BU3HAYUTH TOHSATTS aJMIHICTPATUBHOTO CTATHEHHA. Tak,
srimHo cT. 23 KVYmAIl aamiHicTpaTHBHE CTSATHEHHS € MIpOIO BIAIOBIIAJIBHOCTI 1
3aCTOCOBYETHCSI 3 METOIO BHUXOBaHHS OCOOHM, $Ka BUYMHWJA aJMIHICTPATHBHE
NPaBOMOPYIICHHS, B JyCl JOJAepKaHHS 3aKOHIB YKpaiHW, TOBard 10 TPaBUII
CHIBXHUTTS, a TaKOX 3armoOiraHHs BYMHEHHIO HOBHX MPABOMOPYIIEHb SK CaMUM

MPaBOIMOPYITHUKOM, TakK 1 IHIIMMHU ocobamu [1].
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Ha nymxy T.O. Komomoens agmiHICTpaTUBHUMHU CAHKIISIMU € 3a(iKCOBaHi y
CaHKIIAX aJMIHICTPATUBHO-TIPABOBHX HOPM 3aXOJH MPUMYCY, SIKI 3aCTOCOBYIOTHCSA
OopraHamMy  aJMIHICTPAaTHBHOI  IOPUCAMKINI  IIOJ0  OCOOM, SKa  BYMHHIA
aJIMiHICTpATUBHE TPABOMOPYLICHHS, 3 METOI0 TONEpPEeIKEHHS BYMHEHHS HOBHX
PaBOMOPYIIEHD SIK 11€I0 0CO0010, TaK 1 IHIUMU 0COO0AMH, BUXOBAHHS Ta MOKApaHHs
1iei ocodu [2, c. 192].

AMIHICTpATUBHI CTATHEHHS TOIUISIOTHCS HAa KUTbKa Pi3HOBHUAIB. Tak, OCh,
OIIaTHE BUJIYYEHHS MpEIMETa, SIKUW CTaB 3HAPSAIAM BUMHEHHs abo Oe3nocepeHiM
00’€KTOM aJMIHICTPATUBHOTO MPABONOPYIICHHS, SK BHJ aJMIHICTPATUBHOIO
CTATHEHHSI HAJCXKHUTh 10 aJMIHICTPATUBHUX CTATHEHb MAWHOBOIO xapakrtepy [3, c.
96].

OmuiaTHe BWIyYEHHS TMpEAMETa, SAKUM CTaB 3HApAIISIM BYMHEHHS abo
6e3rmocepeHiM 00’ €KTOM aJIMIHICTPATUBHOTO MPABOMOPYIICHHS mepeadadyeHe cT. 28
KVnAIl. Tak, oruiatHe BWIy4eHHS MIpPEAMETa, SIKAW CTaB 3HAPSAAM BUMHEHHS a0o
oe3nocepeHiM 00 ’€KTOM aJIMIHICTPATUBHOIO MPABOMOPYILIEHHS, MOJSArae B MOro
IPUMYCOBOMY BWJIYYEHHI 3a PIIICHHSM CyJIy 1 HACTYIHIM peaiizailii 3 mepenayero
BUPYUYEHOI CyMH KOJMIIHBOMY BJIACHUKOBI 3 BIApaxyBaHHSM BHUTpAT MO peaii3aiii
BUIydeHoro mpenmera. [lopsiiok 3acTocyBaHHS OIUIATHOTO BMJIYYEHHS 1 BHUIU
npeaMETIB, SKI IMIJIATal0Th BHIIYYCHHIO, BCTAHOBIIOIOTHCA muM KogekcoMm Ta
IHIIMMHU 3aKOHaMu YKpainu [2].

Jlochikyroul CYTHICTh JAQHOTO BUAY CTATHEHHS 3ayBaKMMO, IO MeTa
CTSTHEHHS Yy BWIJISI[II OIUTATHOTO BUJIYyYEHHS MpeIMeTa, SKWW CTaB 3HAPSIIAM
BUMHEHHs1 abo0 Oe3nocepeqHIM 00 €KTOM aJMIHICTPATUBHOTO MPABONOPYIICHHS -
M030aBUTH TOPYITHUKA MTpaBa BOJIOJIHHS MPEAMETOM, KM HUM BUKOPHUCTOBYETHCS
HE3aKOHHO a00 3 TOPYIIEHHSM 3arajJbHOOOOB’SI3KOBHX MPaBUJI KOPUCTYBAHHS,
BCTaHOBJIEHUX 3akoHO/aBcTBOM. KYTAII nmepenbayae  MOXKIMBICTh 3aCTOCYBaHHS
OTLJIATHOTO BWIYYEHHs  TPaHCHOPTHUX 3acO0iB 3a MOBTOPHE IMPOTATOM POKY
KepyBaHHS HUMHU B CTaHl CII’SIHIHHS a00 YyXWJIGHHS BiJl MPOXOJDKEHHS OIJISly Ha
HasBHICTh ¢’ sHiHHS (4. 2 cT. 130) 1 3a MOBTOpHE KEepyBaHHS ITUMHU 3aco0aMu, HE

3apeecTpOBaHUMU (TIEPEPEECTPOBAHUMU) Y BCTAHOBIEHOMY TOPSAJKY, 3 MiAPOOICHUM
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HOMEPHHUM 3HAKOM YU 3 HOMEPHHUM 3HAKOM, KU HE HAJICKUTH IIbOMY 3aco0y, abo 3
YMHUCHO IIPUXOBAHUM HOMEPHUM 3HaKoM (4. 5 cr. 121), a Takok BorHenaiabHoi 30poi
Ta OOo€mpuIaciB J0 HEl 3a MOPYIICHHS MPaBWI iX 30epiraHHs 4d nepeBe3eHHs (4. 1
cT. 191) 1 3a yxunenHs BiJ peainizamii 30poi Ta 60enpuracie rpoMajsiHaMH, Y SKHX
OopraHaM¥ BHYTPIIIHIX CIIpaB aHYJIbOBAaHO JI03BLI Ha ix 30epiranus (ct. 193) [4, c.
119].

Crnin BiAMITHTH, IO JaHE aJMIHICTPATHBHE CTATHEHHS BIAMOBIIHO 1O BUMOT
ct. 25 KYAII Moxe OyTH SK OCHOBHUM, Tak 1 JOJATKOBUM, ajie (DaKTUYHO II€
MOKAapaHHS 3aCTOCOBYETHCSI BUHATKOBO SIK JOJATKOBE, OCKIIbKHM B Mexkax KYTAII He
JUIIIIIOCS CTAaTeH, sIKi O TO3BOJISIIM 3aCTOCYBATH MOTO SIK OCHOBHUI BHJI TTOKapaHHS.
BoHo Moke OyTu 3acTocoBaHe JHINE TOJI, KOJIM 1€ TependadyeHo CaHKIIE
BIAMOBIHOT CcTaTTi. 3a3BUYail 1€ aJIbTEPHATUBHUM BHJ TOKApaHHS, 3aCTOCYBaHHS
a00 HE3aCTOCYBAHHS SIKOTO BITHECEHO JI0 KOMIIETEHIII1 oprany abo 1mocaaoBoi ocoou,
gKa BHpIlIye copaBy 1o cyti. IIpore, came CKIagHICTh 3aCTOCYBAaHHS JaHOTO
CTATHEHHS HE CIIOHYKAa€ MpAIIBHUKIB MPAaBOOXOPOHHHMX OpraHiB HOro HakIaJaTH.
[Ipore B KYDAII micTsaThes 1 Taki CKJIaAW aAMIHICTPAaTUBHUX MPOCTYIKIB, 3a
BUYMHEHHS SIKAX 3aCTOCYBaHHS OIJIATHOTO BWJIYYEHHS MaifHa, K€ CTaJIO 3HAPSIIIM
BUMHCHHS abo0 Oe3rocepeHiM 00 €KTOM aJIMIHICTPATHBHOTO IIPaBOIOPYILICHHS, €
00OB’SI3KOBMM, W10  CTBOPIOE  JIOJATKOBI  «mpoOiemMu»  Juisi  CyO’€KTIB
MPaBO3aCTOCYBAHHSI.

I. I. BepeMeeHKO TPOIOHYE 3AIUIIUTH 1€ CTATHEHHS JIMIIE SK JI0JIATKOBE,
OCKIJIbKM BOHO MAa€ YITKO BHU3HAYEHY CIPSMOBAHICTh 1 a0COJIIOTHO BHU3HAUYECHMM
xapakrep [5, ¢.10-11]

Mu moromkyemocst 3 nymkoro JI.B. Illectak, mo mpobGiema 3acToCyBaHHS
IILOTO BU/Ty TIOKapaHHSI MOJISITAE B TOMY, III0 BOHO MOKE 3aCTOCOBYBATHCSI BUHATKOBO
I0J10 MaiiHa, K€ HAJICKHUTh 0CO01 Ha MpaBi MPUBATHOI BJIACHOCTI. SIKIIO )k ocoba He
€ BJIACHUKOM, a BHCTYIA€ HEIOOPOCOBICHUM KOPUCTYBA4YeM, BOJOJUIBIIEM TaKOTO
MaiiHa, JaHa CaHKIliS HE MOXKe OyTH 3acTOCOBaHAa, IO, B OKPEMHX BHITaJIKaX,
MPUBOANTH (DAKTUYHO /10 O€3BIAMOBITAIIBHOCTI MpaBonopyiHuka. Tak, Ko ocobda-

HEBJIACHUK TPAHCIOPTHOTO 3ac0o0y 3a KepyBaHHS TaKUM 3acO00M y HETBEPE30MY
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ctaHi Oyna mo3z06aBneHa rmpasa kepyBanss (4. 1 ct. 130 KYnAII), To BunHEHHS 1IOTO
K TIPaBOIOPYIICHHS MTOBTOPHO JO3BOJISIE 3aCTOCYBATH JI0 TOpEe-BOIS JHIe mTpadHi
caukiii (4. 2 ct. 130 KY AII), ockinbku mpaB Ha yIpaBiIiHHS TPAHCIIOPTHUM 3aCO00M
Horo Bxke Mo30aBJIeHO, a OTNIATHO BUIYYUTH TPAHCHIOPTHHM 3aci0 HEMOKIIMBO, 00 BiH
HE € BJIACHICTIO MTOPYIIHHUKA [6, ¢.147].

Takum YWHOM, JOCHIJUBIIM IOPUAMYHY TPUPOLY Ta  OCOOIMBOCTI
3aCTOCYBaHHS TaKOTO BHY aJMiHICTPATUBHOTO MOKAPAHHS, SK OTUIATHE BHIyYCHHSI
npeaMera, sSKui crtaB Oe3nocepeqHIM O00’€KTOM a00 3HapsAIAM BUYMHEHHS
aAMIHICTPAaTUBHOTO  NPABOMOPYLIEHHA  MOXEMO  3pOOMTH  BHUCHOBOK  IIPO
HEJOLIIBHICTh HOr0 3acTOCYBaHHS, a TOMY, Ha Hally IyMKy, HEOOXIZHO HOro
BUKJIFOUUTH 3 CUCTEMH JIMIHICTPATUBHUX CTATHEHb, OCKUILKM BOHO HE Hece co00ro
’KOJTHOTO TIOKapaHHs JJIs MPABOMOPYIITHHUKA.
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BUJTyYCHHS MPEAMETa, IKUM CTaB 3HAPSAIAM BUMHEHHs a00 Oe3nocepeHiM 00’ eKTOM

84



aaminictpaTuBHoro npasomnopyienss / JI. B. lllecrak, C. B. Bepemienko // [IpaBo 1

cycmibeTBO. — Ne 6. 2017. — C. 144-148.

VYK 347 KOpuanuni Hayku

J10 IIMTAHHS BUSHAUYEHHS ITOTEPIILJIOI OCOBU B CKJIAI 3JIOUMUHY,
INEPEJBAYEHOMY B CT.155 KPUMIHAJILHOI'O KOJAEKCY VKPAIHU

Pomanuax I'.B.,

3pobyBauy BUMWOT ONGB I

TW

TbBi BCbKWUN [ epXKaBHWTAP iywH iBXe po

M. JlbBIi B

TemMa crareBuUX 3J0YMHIB, a, 30KpeMa, CTAaTeBUX 3JIOYMHIB MPOTH
HEMOBHOJIITHIX, 1 HHUHI 3aJIMIIAETHCS aKTyalbHON. BOHM CTaHOBIATH MiABUIICHY
CyCHJIbHY HeOe3IeKy, a MOJIOKEHHS PO Te, IO JUTHHA BHACTIIOK 1i (i3UYHOI Ta
PO3YMOBOi HE3pUIOCTI MOTpeOye MOCUIIEHOI OXOPOHM W TIKIIyBaHHS, Y€ JaBHO
OTpUMaJI0 3arajbHe BU3HAHHI. E(EKTHBHICTH KPUMIHAIBHO-TIPABOBOI MPOTHIIT
CTAaTEeBUM 3JI0OYMHAM MPOTH HETMOBHOJITHIX 3yMOBIIOETHCS Oararbma OOCTaBHHAMH,
cepeln SKMX MPOBIIHE MICIIe 3aiiMa€e JOCKOHAJICTh CaMOT0 3aKOHY MPO KPUMIHAIBHY
BIMOBIAANBHICTE. [le  3HAYHOIO  MIpOI0  aKTHBI3YBAJO  MOMIYKH  IUISAXIB
BJIOCKOHAJICHHS] YAMHHOT'O 3aKOHO/IaBCTBA B Y KpaiHi.

Ha6paB uyunHOCTI 3akon Ykpainu «lIpo BHeceHHs 3miH 10 KpuminaibHOTO
KOJIEKCY YKpaiHM 11010 3aXUCTY JITeH Bl CEKCyaIbHUX 3JIOBKMBAHb Ta CEKCYaIbHOT
ekcrutyataiii» 14 6epe3ns 2018 p. Ne 2334-VIII, skum BHECEHO 3MiHM J0 cTaTTi 155
KpuminanbHOTO KOJIEKCY YKpaiHu.

[{uM 3aKOHOAABYMM aKTOM BJOCKOHAJIEHO KPHUMIHAJbHE 3aKOHOJABCTBO Ta
MPUBEJICHO HOTO y BIJIMOBIIHICTh JI0 MDKHAPOJHHUX CTaHAAPTIB y cdepl mpoTumii
CEeKCyaJlbHUM 3JIOBKHBAHHSM MIOJI0 MiTeH. 3aKOH CTOCYETHCSI HEHACHUIIBHUIILKOTO
CTaTEBOT'O 3JIOUMHY B YACTHHI 3MIHM MOTEPMLIOi OCOOU.

Hotenep crarta 155 KpuminanpHOro kojekcy YKpaiHM BCTaHOBIIOBAsa

KpUMIHAJIBHY BIJIMOBIAQIBHICTh 3a CTaTe€Bl 3HOCHUHHM 3 OCO0OOI0, W40 He oOocazna
85

Y K



cmameaoi 3pinocmi, npu 1boMy 0€3 BKa3aHHs BIKy, 3 SIKOTO CaMe€ HAacTae cTaTeBa
3puicTh. Lle cTBOproBasio MOAATKOBI TPYAHOIII TIpH KBaTidiKarii il miI03pIOBaHIX
Ta BUKJIMKAJIO HEOOX1HICTD IMiJ] Yac pO3CIIiIyBaHHS JOJIaTKOBO BCTAHOBIIOBATH (haKT
HACTaHHS YU HE HACTAHHS CTATEBOI 3PLIOCTI y MOTEPILIOT 0COOH.

3apa3 crarrs 155 KK Bukianena B HactynHid pepakuii: "[Ipupomni abo
HEMPUPOAHI CTAaTEBl 3HOCHMHH 3 0OCO00I0, SKa He JOCAIJIA IICTHAAUATHPIYHOIO
BiKy, BUMHEHI MMOBHOJITHROIO 0CO00I0, KaparOThCs OOMEKEHHSM BOJII Ha CTPOK J0
I'SITH POKIB 200 1M030aBIICHHAM BOJII HA TOM camuii cTpok» [1].

[[lomo muTaHHS KpUMIHAJIBHOI BIAMOBIIAIBLHOCTI 32 «IOOPOBUIbHI» CTaTEBI
3HOCUHU 3 0CO0010, sIKa HE J0CSTa IICTHAAUSATUPIYHOr0 BiKY, CJiJ] BKa3aTH, 110
norenep mnonoxeHusmu cT.155 KK VYkpainm Oyna nepemnbaueHa KpuMiHaAJIbHA
BIJIIOBITAIGHICTG 3a CTaTEBl 3HOCHHH 3 0CO00I0, {0 He oocsazna cmameeoi
3pinocmi. lloTepninuMu BiJl JAaHOTO 3J0YMHY OylM OCOOM fAK >KIHOYOi, TaK 1
YOJIOBIYOI CTATTI, sIKI HA MOMEHT CKO€HHS 3JI0YMHY HE JOCSTJIM CTaT€BOi 3PLIOCTI.
[IutaHHs PO AOCSATHEHHS OCOOO0I0 CTAaTEBOI 3PLIIOCTI BUPILIYIOTHCS Y BIATOBIAHOCTI
3 [IpaBunamu npoBeAeHHS CyJ0BO-MEIUYHUX EKCIIEPTU3 3 MPUBOJY CTATEBUX CTaHIB
OIOpO CyJIOBO-MEIWYHOI EKCIEpPTH3W. 3aKOHOJABEIh Ta CyJOBa TIPAKTUKA HE
MOB'SI3YBAJIM JTIOCATHEHHSI CTAaTEBOi 3pIJIOCTI 3 JOCSITHEHHSM SIKOTOCh KOHKPETHOTO
BiKy. Pa3oM 3 1iuM, Take BH3HAuYCHHsI MOTEPIILJIOTO BIiJl JAHOTO 3JI0YMHY HE MOXKHA
Ha3BaTu BaanuM. CKIAIHOCTI y BU3HA4YEHHI (DAKTy AOCATHEHHS OCO0OI0 CTaTeBOi
3pUIOCTI , SIK TIPaBUJIO, BUHUKAIHU Y Bitll Bi 14 10 16 pokis. Lle muTanHs B KOXKHOMY
KOHKPETHOMY BUNAJKYy BUPIIIYBaJOCs CYJOBO-MEAMYHOIO EKCIEPTU3010 [3].

Sk MOXHa 3p03yMITH 13 OSICHIOBAJIBHOI 3aIMCKU 10 IPOEKTY 3aKOHY YKpaiHu
«IIpo BHeceHHs 3MiH 70 KpuMiHATBHOTO KOACKCY YKpaiHH IIOJI0 3aXHUCTY JITEH BiJl
CEKCyaJlbHUX 3JI0BKHMBaHb Ta CEKCYyalbHOI €KCILIyaTallii» 3alporoHOBaHI 3MIHU 0
3aKOHOJIAaBCTBA YKpaiHM 3 MUTaHb 3aXUCTy JITEH BiJ CEKCyallbHUX 3JIOBKUBaHb Ta
CEKCyaIbHOI eKCIlTyartailii OyJau po3poOJieH] 3 METOI0 TapMOHi3allli 3aKOHOTaBCTBA
VYkpainu 13 nonoxeHHIMU DaKyJbTaTUBHOIO MPOTOKOJY IOAO TOPTIBII JIThbMH,
AUTSUO1 mpocTuTyii 1 autayoi nopHorpadii 1o Konsenuii OOH npo npaBa autuHu

(mam — ®dakynbTaTUBHUM NPOTOKOJ), patudikoBaHoro BepxopHor Panorw Ykpainu
86



3 it 2003 p., Kousenuii Pagu €Bponu mpo 3axuct aiTed Bif CEKCyalbHOT
eKCIUTyaTallii Ta CeKCyaabHOro HacwibcTBa (mani — Jlanmaporceka KonBeHtis), mo
patudikoBana Ykpainoro 20 uepBHsa 2012 p. Ta €Bpomneiichbkoi coliagbHOT XapTii
(nepernsHyTa), parudikoBanoi Ykpainoto 14 Bepecus 2006 p.

Komiter OOH 3 npaB IUTUHM y CBOiX 3aKIIOUYHHUX CIHOCTEPEKCHHSX MO0
BukoHaHHA Ykpainoro Konseniiii OOH npo mpaBa autunm Big 1995, 2002, 2007 ta
2011 pokiB pekoMeHAyBaB YKpaiHi BCTAHOBUTH YITKIA MiHIMaJbHUHN BIK CTaT€BOTO
IIOBHOJITTA [2].

3riHO 13 3aMpONOHOBAHMMM Y 3aKkoH1 3MiHaMmu 10 ctarti 155 KK Vkpainu,
KPUMIHAII3YIOThCS JOOPOBUIBHI CTAaTe€Bl 3HOCHMHHM 3 0CO000, sIKa He jocsria 16-
pPIYHOTO BiIKY, BYMHEHI MOBHOJITHBOIO 0CO0010. TakMM YHUHOM, BCTAaHOBIIOETHCS
MIHIMaJIbHUM BIK CTAT€BOTO MOBHOJITTS, 110 BiJNOBiAae pekoMmeHaamisM Komitery
OOH 3 npaB AUTHHH, a TAaKOXK HE BUHUKAE MOTPEOM B OOOB’SI3KOBOMY MPOBEJICHHI
CYJIOBO-MEIMYHOI EKCIEePTU3U JJisi BCTAHOBJICHHS CTaTEBOi 3PULIOCTI MOTEPHiNOi
ocoOu, 110 CYTTEBO MOJIETIIYE Mpolec KBamiikallii Ta J0Ka3yBaHHS 1IbOTO 3JI0YHHY.

KpiMm TOro, BUKOpPHCTaHHS 3alPONOHOBAHOTO Y 3aKOHI BIKOBOTO KPUTEPIIO Ta
BIIMOBa BIJ B)XXMBaHHS TEpMiHA ,,CTaTE€Ba 3PLIICTh’ PI3KO 3HU3UTH KWMOBIPHICTb
00’€KTUBHOTO CTABJICHHSI Y TIPOBHHY, OCKIJIbKA CyO’€KTMBHA CTOPOHA ITLOTO CKJIAIY
3JIOYMHY BHUMAara€ BiJl BUHHOTO YCBIJJOMJICHHS, IO TOTEpIija ocoba HE Iocsria
ctaTeBoi 3piocTi. BomHouac ¢izionoriyHuit (crateBuil) poO3BUTOK € 1HAUBITyaIbHUM
1 BCTaHOBJIECHHS (DaKTy HEIOCSITHEHHS IMOTEPIUIO OCO00I0 CTaTeBOI 3pIJIOCTI HE
pPIIKO BUMAarae cCreliaJibHUX 3HaHb, @ B OKPEMHUX BHUIIaJIKaX € HEMOMUIMBUM 0€3
MIPOBEJICHHS BIJMOBITHOT €KCIIEPTHUBH.

Takum 4YMHOM, MOKHa 3pOOWUTH BUCHOBOK, IO JOCUTH BIQJIUM € BHECCHHS
3miH 110 cT.155 KK VYkpainu B yacTMHI BU3HAYEHHSI MIHIMAJIBHOTO BIKY CTAaTE€BOIO
MOBHOJIITTS ,III0 BUKIIOYMIIO HEOOXITHICTH OOOB'S3KOBOTO MPOBEICHHS CYI0BO-
MEJIMYHOI €KCIIEPTHU3H JIJII BCTAHOBJICHHS CTaTEBO1 3pLJIOCTI IMTOTEPIILIOI 0COOH.

ToMmy BHECEHHS TakMX 3MiH Ta JOIOBHECHb CIPHUATHUME IiIBUIIECHHIO CTaHY
3aXMCTy Ta JOTPUMAHHS TIpaB JUTUHA B YKpaiHi, HAOMU3UTH YKPaTHCHKE

3aKOHOJABCTBO J0 MIKHApPOJHUX CTaHIAPTIB 3a0€3IMEeUeHHs] 3aXUCTy JUTHUHHU BiJ
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CeKCyalbHOI eKCIUTyaTallii, T03BOJUTh Y KpaiHi BUKOHATH pexomenaanii Komirery OOH
3 MpaB IUTUHH Ta €BPONENCHKOro KOMITETY 3 COLIIaJbHUX MPAB.
Jliteparypa:

1. ITpo BHeceHHs 3MiH 10 KpuMiHanbHOTO KOACKCY YKpaiHU MO0 3aXUCTY JIiTeH
BiJl CEKCyaJbHHX 3JIOBXKHBaHb Ta CEKCyalbHOI eKcIulyarauii :3akoH YKpaiHH Bif
14.03.2018 Ne 2334-VIII-BP//BinomocTti BepxoBHoi Pagu Ykpainu, 2001 p., Ne 25-26,
ct. 131.

2. [NosicHIOBasIbHA 3amKcKa 10 IpoeKTy 3akoHy Ykpainu «IIpo BHeceHHs 3MiH 110
KpuminanbHoro kogekcy YKpaiHd M0N0 3aXHCTy JIT€H BiJ CEKCyaJbHHUX 3JIOBKHBAHb
Ta cekcyalbHOl ekcrutyatanii» [Enextponnmii  pecypce]. — Pexum poctymy
http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=53813

3. besycuii B. B., Bacunbe A.A., 'omaga B.A., Kpasioa M.O., Ueperko K.O.
[Ipomo3umii Ta 3ayBaskeHHS 10 MpoekTy 3akoHy Ykpainu "IIpo BHeceHHS 3MiH 10
JesIKUX 3aKOHIB YKpalHH MIOJ0 3aXKCTY Bifl CEKCYalbHUX 3JI0BXKHUBAHb Ta CEKCYyalbHOT
ekcrutyatanii', mnomaHoro Ha po3rsin BepxoBHoi Pamu  Vikpainum HapogHUMH
nenytatamu Ykpainm [.C. Jlyuenko, B.B. Ilaukanom, A.B. IleBuenkom, [.B.
I'epamenko, O.K. Kougpatiok, A.A. Koxewm sikinum Ta O.P. AOxymiiHuM
(peectpauiitnuii Homep 4099a Big 17.06.2014) / B. B. besycuii / AxTyanbHi TUTaHHSA
TISUTBHOCTI OpraHiB BHYTPIIIHIX cripaB YKpaiHH : 30ipHUK HayKOBHUX IMpaib (HaKkyIbTeTy
miaroToBku (axisimiB urst migpo3autiB cigcrsa XHYBC 3a 2014 pik / 3a 3ar. pea. a-pa
opul. Hayk, 4wi.-kop. HAIIpH VYkpainu, 3acnyskenoro topucra Ykpainu C.M. I'ycaposa.

- X. : XHYBC, HikaHosa, 2015. - 672 ¢. C 512 - 5152.

VYK 347 KOpuanuni Hayku

TTPOBJIEMU, SIKI BUHUKAIOTE YV 3B’SI13KY 3 VUACTIO OCOBU B
[IMBUILHOMY IPOIIECI B PEXXMI BIJIEO - KOHOEPEHIII
Py6an 10.IO.

cTypeHTt dakynbTeTy Couyli
KniBcbkumw noni Te€XHI YHUNK | HCTMWUT
M. Kuni B, Y K
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3rigHo Bumor cr. 11 3V “IIpo cymoyctpiii Ta cTaTyc CyAaiB”’, y4yaCHUKaM
CYJIOBOTO TPOILIECY HA MiJACTaBl PIlIEHHS CyQy 3a0e3MeuyeTbcs MOXKIMBICTH OpaTu
y4acTh y CYJOBOMY 3acCilaHHI B peXKuUMI Bieo-KOHPEpeHIi, y MOpsIaKy
BCTAaHOBJICHOMY MPOLIECYaTbHUM 3aKOHOM. [1]

VY wactuni 1 crarti 212 HIIK 3akpimieHo npaBo ocoOu Opatv ydacTh y
CyJIOBOMY 3acCiJIaHH1 B PEXHUMI B1Je0-KOH(EPEHIlli mo3a MeKaMHi IPUMIIIEHHS CYy1y
3a YMOBHM HAsIBHOCTI Yy CyZl BIAMOBIIHOI TEXHIYHOT MOXJIMBOCTI, MPO fAKY CYI
3a3Hayva€ B yXBaJl MPO BIAKPUTTS MPOBAHKECHHS Y CIIpaBi, KPIM BUIIAJKIB KOJIHU sIBKA
IIbOT'0 YYaCHMKA CIIPaBH B CYJIOBE 3aC1IaHHs BU3HAHA CYJI0M 000B’SI3KOBOIO. [2, ¢.11]

Jns toro mo® NpUHHATA y4acTh Y CYJOBOMY 3acCiJaHHI B PEXUMI BiJI€O-
KOH(DepeHIIli Ma€e MoAaTH KJIOMOTaHHs. Y KIOMOTaHHI 0c00a MOBUHHA JIOBECTH IO HE
Mae 3MOru JicTatucs cyia abo K JIOBECTHM Te, 10 MOi3AKa B Cya Oyae Iyxe
3aTPATHOIO JJISI HEl 1 JOIIbHBIIE Oy/1e CKOPUCTATUCS BlACO-KOH(DEPEHIIIETO.

Cya moBioMJIsIE CBOIO PIIICHHS MO0 IOT0 KIOMOTAHHS y yXBaidi. YXBaia
Cydy, BHHECEHA 3a HACTIIKaMH BUPIMIEHHS IHOTO THTAHHSA, OCKAap>KEHHIO HE
IiJIsITacE.

[TutanHs TeXHIYHOTO 3a0€3MEUYeHHS B JIEP)KaBHUX YCTAHOBAaX 3aBXKIU OYJIO0
npobieMHUM. Y OUIBIIOCTI BHUIIAJKIB CYJ BIIMOBISE 0co01 came dYepe3 Opak
TEeXHIYHOro 3abe3nedyeHHs. Hampuxman cyn Mae nume 2-3 TpUMILNIEHHS 5K
obsiasHaHl MOTPiIOHUMU 3aco0aMu ISl BiJIEO 3B’SI3KY 1 BCl BOHU B JaHUM MOMEHT
3aHATI.

CroziBaroch, 0 'y HAWOIMKYOMYy MalOyTHHOMY B CyAax 3ampaiioe €InHa
iH(hOopMaIIiHO-TeIEKOMYHIKAI[iliHA cucTeMa. DBUIbIIICTh IOPUCTIB BBAXKAIOTH 1I€
Oe3nepeyHuM KpPOKOM Yy MaWOyTHE 1 OJHIEI0 13 HaWpilIydilluX I1HHOBAUIA Yy
CYJIOUYMHCTBI HE3aJIEXKHOI YKpaiHH.

Y4acHUKH cripaBU 3MOXKYTh OpaTH y4acTh y CyZOBOMY 3aCiIaHHI 11032 MEXaMU
mpuMileHHs cyny. Ha Moo myMKy, 11 3Ha4HO MOJIETTIUTh Y9acTh 0COOH Y CYyJIOBOMY

3acilaHH1 1 3BUTbHUTH HOTO BIJl BUTPAT HA y4acTh Y CyJIOBOMY 3aCiJIaHHI.

89



Jlna peamizaiii HbOr0 IpaHIIO3HOTO MPOEKTY MOTPiOHE BIAMOBIIHE TEXHIYHE
3abe3neueHHs. Came depe3 mpoOiemu 3 HuUM, €auHa cyaoBa iHGOpMAIUHO -
TeJIEKOMYHIKallliiHa CHCTeMa JIOC1 HE MpaIIioe.

Sx mpukIaa 3aCTOCYBaHHS HOBHUX EJIEKTPOHHUX TEXHOJIOTIH MOYKHA HaBECTH
HoBenu L{I[TK Himeuunnu. Lle#t koaekc nependayae MOKIIMBICT Y4acTl y CYJ0BOMY
3aciJlaHHl YYaCHHUKIB TIPOIECY 3aBISKU BHKOPHUCTAHHIO BiJIEO- Ta ay/1103aco0iB
(maparpad 128a). Y Takomy BUIAaIKy 300pakKeHHS Ta 3BYK CYIOBOTO PO3TIISAY
TPAHCIIOIOTBCS Y 3ajly CYJOBOTO 3acilaHHS Ta y MICIIE3HAXOKEHHSI CTOPiH,
MpEJICTABHUKIB Ta aABOKATIB.[3, ¢.59]

ToMy NpONOHYIO TMOKPAIIUMTH TEXHIYHE 3a0€3MEUEHHs y Cyaax, apKe Ie
CIIOHYKaTHME MOKPAILEHHIO Ta NPUIIBUIAIICHHIO [{uBUTIbHOTO TIpoIiecy.

Jlitepatypa:
1. BepxoBHa Paga Ykpainu // 3akon Ykpainu IIpo cymoyctpiit Ta cratyc cymuaiB /
Bepxosna Paga Ykpainu. — 2016. — Crarrs 11
2. HuBineHUM npouecyanbHuil kogekc Bia 18 6epe3ns 2004 poky / BepxoBna Pana
VYkpainu. — 2004. — Cratts 14.
3. I'apieBcbka M. b. BineokondepeHilis B UBIIBHOMY HPOIIECi: TPOOIEMHI MUTAHHS
[Enextponnuii pecype] / M. b. I'apieBcbka // — 2011, — Pesxxum moctyny 10 pecypey:
http://www.univer.km.ua/statti/7.hariyevska_m.b. videokonferentsiya v_tsyvilnomu

_protsesi_problemni_pytannya.pdf.

YK 34.347 KOpunnyni Hayku

AKTYAJIBHI IINMTAHHA HUBIJIBHO-TTPABOBOI'O 3AXVCTY TIPABA
IHTEJIEKTYAJILHOI BJACHOCTI
Pyoawxo B.FO., Kywnip 3.0.

CTYyOoeEeHTMWU npnagndyHOTI O
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YHIi BepcuTteTy pepxaBHOI
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Hay K 0B U O6pudxinasDMn K
K. neag.H., AOLeHTN XaBgpe glpan mma

HaB4yamaWiooBOTrI O | H
YHIi BepcuTtTeTy pepxaBHOI

Ha cboromHimHiii AeHb 1HTENEKTyaldbHa BIACHICTh Ta PE3yIbTaTd il TBOPUYOI
TUSJIBHOCTI CTa€ PYIIINHOK CHJIOK OYIb-SIKOTO PO3BHUTKY. AJDKE caMe BOHHU
BU3HAYAIOTh CTPATETII0 1 TAKTUKY COLIAJIbHO-E€KOHOMIYHOTO Mporpecy Oyab-sKOi
KpaiHu. 3pOCTaHHA pOJIi Ta 3HAYCHHA IHTENEKTyaJbHOI BJIACHOCTI MOTpedye
HEOOX1THOCTI MOCUJICHHS €()eKTUBHOCTI iX MTPAaBOBOT OXOPOHU Ta 3aXUCTY.

[{MBUIBHO-TTPABOBUH 3aXKMCT IpaBa IHTEJIEKTYaJIbHOI BJIACHOCTI — L€ CUCTEMa
3aXO0/iB, CHPSIMOBAaHUX Ha BU3HAHHS, BIJHOBJICHHS IUX MpaB Ta MPUIIMHEHHS IX
HOpYILIEHb, 10 3aCTOCOBYIOTHCS MPABOMOYHUM CyO’€KTOM IpaB 1HTEJIEKTYyaJlbHOI
BJIACHOCTI Ta/ab0 KOMIIETEHTHUM OpraHoM (BKJIOYAIOYM 3aCTOCYBaHHSA [0
HOPYIIHUKIB 3aXO0/1B BiAMOBiganpHOCTI) [1].

B VkpaiHi icHye Jekiibka KOMITETIB, areHTCTBa abo BIJOMCTBA, IO
OMIKYIOThCS 3aXUCTOM TPOMAJISTH KpaiHU CTOCOBHO iX aBTOPCHKUX 1 CYMDKHHUX TPaB.
Jlo Takux BXomATh: JlepkaBHe maTeHTHE BIIOMCTBO Ykpainu, Komirer 3
IHTEJIeKTyalbHOI BJIACHOCTI, JlepkaBHE areHTCTBO YKpaiHW 3 aBTOPCHKUX 1
CYMIDKHHX TpaB Ta TOIIO.

3axycT 1HTENEKTYyaJbHOTO IpaBa BcTaHoBIeHUU KoHcturyuiero Ykpainu,
yuHHUM [{uBiIEHUM KOZEKCOM YKpainu, 3akoHoM Ykpainu «IIpo aBTopchbke Mmpaso i
CYMIDXKHI TIpaBa», 30KpeMa Horo po3aut V «3axucT aBTOPCHKOTO MpaBa 1 CyMDKHHX
npaB» Ta IHIIMMUA HOPMATUBHUMU JTOKYMEHTaMH [2, ¢.256].

3rinno [luBinmeHoro Kopexcy VYkpainu, icHye naBi ¢GopMH 3aXHUCTy TpaB
IHTEJIEKTyaJIbHOI ~ BJIACHOCTI:  IOPUCAMKIIINiHA Ta  HewopucaukuiiHa. [oxo
HEIOPUCAMKIINHOT (opMHU, TO BOHa mepeadadae camMo03axUMCT — 3axUCT I1aBa
1HTEJIEKTyaJIbHOI BIACHOCTI CBOIMHU CHJIaMH, 0€3 3BEpHEHHS 10 JEp>KaBHUX OpPTaHiB.

CTOCOBHO IOpUCIUKIINHOI (OpMH, TO B TaKOMY BHUIAAKy ICHYE JBa MOPSIKU
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3aXUCTY: 3arajbHUN, KWW 3IACHIOETHCS B CyJaX, 1 CHEI[labHUNA — 3/1ICHIOETHCS B
OpraHax Jep»aBHOTO YIPaBIiHHA, OpraHaX AHTHUMOHOIIOJIBHOTO KOMITETY YKpaiHu
Ta B OpraHax Jiep»KaBHOI MUTHOT CiTy»0wu [3].

B ocraHHl JAECATWIITTS 3pOCTa€  aKTyaJdbHICTh TOCHJICHHS 3aXHCTY
aBTOPCHKOTO TMpaBa Ta CyMDKHUX mpaB. lle 3yMOBIIOE€TbCS JBOMa OCHOBHUMU
YUHHUKAMU: 1) Tepuinii YUHHUK TMOJISTaE y TOMY, 110 IHTEHCUBHO 3POCTA€ BapTICTh
00’€KTIB TaKUX MpaB, HEPABOMIPHUM BITBOPEHHSIM SIKUX MOKHA OJIEpXKaTH 3HAYH1
JOXO/IM; 2)APYyTruid YMHHUK 3YMOBJICHUH IMOSBOIO HOBUX TEXHOJIOTIH BIATBOPEHHS 1
BUKOPUCTAHHS OXOPOHIOBAHUX 3aKOHOM 00’ €KTIB.

BaxxnuBoro mpoOjeMor0 B MNPUTITHEHHS 1O BiANOBIAAIBHOCTI MOPYIIHUKHU
[paBa 1HTEJIEKTYaJIbHOI BIIACHOCTI € MUTAHHA NP0 BU3HAUYEHHS MaHOBOI IIKOJH, 110
Oyna 3aBgaHa 0co0i BHacHigoK npaponopymieHHs. Y [{usinsHomy Kogekci Ykpainu
ta 3akoH1 Ykpainu «IIpo aBTopcbke mpaBo 1 CyMIXHI IpaBa» 1€ MUTAaHHS MOCTA€E B
OIIIHIII CYyJOM CYyTi TOPYIICHHS, aJkKe TYT BIAIrPalOTh POJb KiJIbKa YHWHHHKIB,
KOXXHHH 3 SIKHX MOXK€ CHJIPHO BIUTMHYTH HAa OCTaTOYHE PIIICHHS:

1) cyO’ekTMBHA TyMKa KOKHOI JIIOJIMHU (30Kpema, CyIii) Mpo Te, IO came
BBXKAETHCS THKKUM TOPYIIEHHSM, a IO JIETKAM, aJKe BH3HAYCHHS CTYIICHS
CEpPHO3HOCTI TOPYIICHHS aBTOPCHKUX Ta CYMDKHUX TIpaB MTPSMO 3aJekKHUTh BiJl
aKTUBHOCTI aJBOKaTa B CYyJIOBOMY TMPOIECI, CTaBJCHHS CYCIUJIbLCTBA O
MPaBOMOPYILIECHHS 1 BiJl 0COOUCTOI TyMKHU Cy/II.

2) po3Mip 3aBIaHOI MOPAJIBLHOI IIKOAH, KUK 1 0€3 TOr0 € JyXe CHIpPHUM
NUTaHHS B OyIb-IKOMY CYy/ZIOBOMY IPOIIECI;

3) HaWOIBII CKJIQJHUM MUTAHHSM € BU3HAYEHHS MaWHOBOI IIKOIH, 110 OyJia
3aBlaHa o0co0l BHACHIAOK MpaBonopymeHHs. TyT oO4YeBHIHOIO € HEOOXIIHICTh
3aCTOCYBaHHS BIJMOBIIHOI KaTEropii 3HaHb, 110 JOTMIOMOKE BUZHAUUTH KOHKPETHHUM 11
po3Mip. Tox mopeurrnm Oyze MPOBECTH EKCIIEPTU3Y 3 IIbOTO MUTAHHS [4].

Takoxx dYepe3 CyLUIbHY KOMII IOTEPHU3aII0 € JIOCUTh BAXKJIMBUM MHUTAHHA,
MIOZ0 3aXHCTy aBTOPCHKMX TIpaB BHHAXIJIHUKIB KOMIT IOTEPHHX TporpaMm Ta
PO3MOBCIO/IKEHHST MIPAaTChKUX (POHOTpaAM, BifeorpaMm, KOMIT IOTEPHHX Mporpam Ta

Oararo iHmoro yepe3 [HTepHeT Mepexy. g nmpobiema B Halll yac yXe akTyallbHa,
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aje  He JOCTaTHbO AOCIKEHAa 1 TOMy MOTpe0ye KOHKPETHHX BHPIIIEHb Ha
JepKaBHOMY DPiBHI.

o npuknany, y BenukoOpuranii, HiMmeuunHi Ta HU3II 1HIIUX KpaiH 1CHYIOTh
Creliaii30BaHi MaTeHTHI cynau. Lle A03BoJsie CKOHIEHTPYBAaTH OCBIA BUPIIICHHS
NAaTEHTHUX CYINEPEYOK, CTBOPUTH YMOBH IMPABUIBLHOTO M OJHAKOBOTO 3aCTOCYBaHHS
HOPMATHUBHUX aKTiB, CKOPOTUTHU YHUCIIO THCTAHIIIN, IO PO3TIISAIAIOTH CYNIEPEUKH.

B VYkpaiHi noku 110 HeMae MaTeHTHOTO CyAY, ajle ICHY€e MPaKTHUKa CTBOPEHHS
CYIOBUX KOJIETi 3 1HTEJEKTyalbHOI BJIACHOCTI, Hampukiaa, npu Bumomy
l'ocnonapcekomy Cyai YkpaiHu. Y Takux KOJIETiS MPAIIOTh CYAJl, sIKI MaloTh
crieniaiizoBany (axoBy MIJATOTOBKY II0JI0 3aXUCTY IMPaB IHTEJIEKTYaJIbHOI BIIACHOCTI
1 TOMY MO>XXYTb KOMIIETEHTHO BUPIIITYBAaTH CYTIEPEUKH Y 1iH cPepi.

Buxonsun 3 Toro, mo mpobiema 3axXUCTy MpaB IHTEIEKTyalbHOI BIACHOCTI
BIJIHOCHO HEJIAaBHO CTaja 00’€KTOM IUJIbHOI yBaru B YKpaiHi, 111 cdepa IIsIIbHOCTI
MICTUTh BEJIMYE3HY KUIBKICTh HEBHUPIIIEHUX NMUTaHb. ChOTOJHI MPUYUHA OLIBIIOCTI
MOPYILIEHb MPaB I1HTEIEKTYaJbHOI BIACHOCTI Ma€ EKOHOMIYHMH XapakTep, TOMY,
npuiiMaroyl T1 YM 1HII PIINIEHHS CTOCOBHO BPETYJIOBaHHS MUTaHb 3aXUCTy MpaB
IHTEJIEKTyaJIbHOI BJIACHOCTI, HEOOXIAHO BPaxOBYBAaTHU Jil0 €KOHOMIYHHUX 3aKOHIB.
Po3BUTOK, BIOCKOHAJIEHHSI Ta peaii3allis UBUIBHO-PABOBUX (OPM OXOPOHHU TIPaB
IHTEJIeKTyaJIbHOI BJIACHOCTI, OCOOMCTHX HEMallHOBMX i MaWHOBHUX IpaB CyO’ €KTIB
€(PEeKTUBHO CHPUITHME PO3BUTKY HAYKOBOTO Ta IHTENEKTYaJIbHOTO MOTEHIIATy
YKpaTHChKOI HaIlli , 0 € 3amopyKOI MOOYAOBH MEXaHI3My Cy4acHOi €KOHOMIYHOI
CUCTEMHU KpaiHh 1 (OpMYBaHHS TMPABOBOI JAEp>KaBH, SKICHOTO YIpPaBIIHHA ii
€KOHOMIKOIO [5].

[TincymoByroun BUIIE BUKJIA/IEHE, MOXKHA 3pOOUTH BUCHOBKH, L0 3apa3 ICHY€
npoOJieMa y po3poOIli HOBUX MPUHIIUIIIB 3aXUCTY TMPaB 1HTEIEKTYyaIbHOI BIACHOCTI.
[ToTpibHa OinbII >KOpPCTKa CHUCTEMa 3aXHMCTy MpaB I1HTEJIEKTYaJlbHOI BIIACHOCTI,
3aCTOCYBAaHHS KO Ma€ Ha3aBXKIH BIAOWTH Oa)KaHHS y MOPYIIHUKA BUKOPUCTOBYBATH
HEMPaBOMIPHO TBIp 4M 00’ €KTH MPOMUCIOBOI BIacHOCTI. OcoOnuBy yBary notpioHo
MPUILTUTH BIOCKOHAJICHHIO 3aKOHO/IABCTBA B c(hepl IHTEIEKTyaabHOI BIACHOCTI, SIKE

3MIIHUTh €KOHOMIYHY c(hepy BIUIMBY MPH MIKHAPOJIHOMY CHiBPOOITHUIITBI, HaJ1aCcTh
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MOXXJIUBICTh HAII KpaiHi BIIEBHEHINIE PO3BUBATUCH Yy cdepl 1HHOBAIIIHOI
TISTBHOCTI, IO CHOPHUATHME 3aly4eHHIO 10 CKOHOMIKM YKpaiHH 1HO3EMHHUX
IHBECTULII Ta CTUMYJIOBaTUME CTBOPEHHS HAIIOHAJIBHOI 1HTEJIEKTyaJIbHOI
BJIACHOCTI.
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EJIEKTPOHHI JOKA3H1 B LIUBIJIbHOMY ITPOIECI
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B mam wyac, He moTpeOye MOSCHIOBAHHIO, HACKUIBKM 3MIHUBCS CBIT TiJ
BIJTUBOM Mepexi [HTEepHEeT Ta po3BUTKOM LU(PPOBUX TEXHOJOTIH. 3HayHA YacTUHA
KOPECTIOH/ICHIIIT 1CHY€ BHUKJIIOYHO B €JIEKTPOHHIN (opMi, JIOAM YacTille YKIaJAaroTh

JIOTOBOPH JTUCTAHIIIIHO, a 3aBASKHU [HTEpHETY — BiJI€OKOH(EPEHITlT CTald 3BUYaHOI0
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cnpaBoo. ToMy, OCTaHHIM YacoOM MHUTAHHS BUKOPUCTAHHS EJIEKTPOHHHUX 3aco0iB
J0Ka3yBaHHS B IMBUIBHOMY TpOIECi NpPUBEpPTAIOTh BCE OLUIbIINE yBaru cepen
IIPaBO3HABIIIB YCHOTO CBITY.

Crenuika eIeKTPOHHUX JJOKa3iB MOJIATAE B TOMY, IO €IEKTPOHHUN JTOKa3—
e iHgopmallis B YucToMy BUTJIsAIl. BiH He Mae matepianbHOi (HOpMU iCHYBaHHS,
JIETKO TIIJA€ThCS 3HUIIEHHIO Ta Moaudikailii, Mae HEPO3PUBHHUHN 3B’SI30K 13
TeXHIYHUMHU HOCIEM iH(OpMaIlii Ta BOAHOYAC JIETKO MEPEMINIYETHCS B MPOCTOPI 3a
JIOTIOMOTOI0 TE€JICKOMYHIKAIIIHHUX Mepex. [2]

[IpoOnema BHKOPHUCTAHHS EJIEKTPOHHUX JOKa3iB MOJISITA€ HE B TOMY, 100
JOCIIIUTU TIEBHUI €JIEKTPOHHHM HOCIH 1H@opMalii, a B TOMY, 100 BHU3HAYUTHU
JIOCTOBIPHICTH JIOKa30BOi 1H(pOpMAITii.

HalinommwupeHimumM cnoco0oM MpoLecyanbHOro O(QOPMIIEHHS €JIEKTPOHHUX
JAaHUX SIK IOKa3iB € TpaHncopMallis Takoi iHpopmMarlii B MUCbMOBI J0Ka3u. binbiiicth
CyJ/IB HE MpHUIMAlOTh Takl JOKa3W J0 yBaru, ajke CyJl HE Ma€ MOMKJIMBOCTI
MEePEBIPUTH JOCTOBIPHICTh TaKUX JI0Ka3iB, JAOCIIIUTH iX OpUTiHAIM, 1IeHTU]IKAIi
aBTOpa eNeKTPOHHOI iH(popMmaitii.[1]

binbm edekTUBHUM crocoOOM MpoLecyalbHOro O(GOPMIICHHS €JIEKTPOHHUX
JI0Ka31B € BUKOPUCTAHHS €JIEKTPOHHOTO IudpoBoro mianucy (gami— ELIT). 3a cBoim
PaBOBUM  CTATyCOM E€JEKTPOHHUN UU(PpOBUN MIANUC MPHUPIBHIOETHCS 0
BJIACHOPYYHOI'O MIJNHUCY, @ HOTO HASIBHICTh YCYBAa€ PU3UKHU, MOB’A3aH1 €JIEKTPOHHOIO
dbopmoro okyMeHTIB. BiH 371aTHMT 3a0€3MEYUTH JTOCTOBIPHICTh Ta aBTCHTHUYHICTH
noTpiOHOT iHpOpMallil Ta HAIATU IOPUTUYHY CUITY.

Omnak  BuxopuctanHsa EIIII Baxkko Ha3Batu crocoboMm  30upaHHSA
€JIEKTPOHHOT'O JIOKa3y B MPOIECyalbHOMY CEHCi, aJKe€ BiH BUCTYIA€ HE K 3aci0
NOCBIYEHHS JJOKYMEHTIB, a € HOr0 OCHOBHUM PEKBIZUTOM, HASIBHICTH SIKOTO HaJae
CJIEKTPOHHOMY JIOKYMEHTY BIJIACTUBICTh JIONMYCTUMOCTI B IUISX ITUBUILHOTO
CYyIOYMHCTBA.[4]

[IpobyieMy BUKOpPHUCTAHHS €JIEKTPOHHUX JOKa3iB y IUBIILHOMY CYJIOYHUHCTBI
MIPOIMOHYETHCSI BUPIIIYBATH 3a JOMOMOIOI0 CHOCO0IB 30MpaHHS Ta MPOIECYaTbHOTIO

3aKpIIJICHHS]  €JIEKTPOHHUX  JO0Ka3iB. HaHO1apll  MEepCHeKTUBHUM  CIIOCOOOM
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MPOIIECYATBHOTO 3aKPITUICHHS €JIEKTPOHHMX JIOKA31B € OTJIsif] €JICeKTPOHHHUX JI0Ka3iB
CyIOM TiJ 4ac po3risAy IuBUIBHHX cripaB. CyTHICTh IBOTO CIOCOOY IOJSTAaE B
TOMY, 11O OIJISI/T €IEKTPOHHOTO J0Ka3y MOCTa€ K CaMOCTiiHA mpolecyanbHa ais, Y
MeXax SKOI KOKHUN OKPEMUH CyI/Is HAIIISETHCS MPOIECYaTbHUM MTOBHOBAXEHHIMU
0e3crocepeIHbO 3AIMCHIOBATH OTJISA[ OPUTIHAY EJIEKTPOHHOTO JI0Ka3y 3a MicLeM
HOT0 3HAXO/IKEHHSI Ta MOCBITYYBaTH HOT0 Komii. [5]

Anie orJisAn eNeKTPOHHOTO JO0Ka3y CyIOM CIepiry mepenbdadae HEOOXiTHICTh
MiJTOTOBKM TO30BHOI 3asiBU, MOJAHHS 1i JO CYAY, BIAKPUTTS MPOBAJKEHHS Ta
MOBIJOMJIEHHSI CTOpiH. ToOTO HeZOoOpOCOBICHI YYAaCHUKM LHUBUIBHO-IIPABOBUX
BIIHOCHH MAarOTh JIOCTATHHO Yacy BUMHHUTH Jii I 3HUIIECHHS «HEOKAHUX) JKEPEIT
€JIEKTPOHHOI 1H(OopMaIlii a00 3MIHUTH 1X 3MICT.

BignosigHo a0 ct. 85 1{UBUILHOTO MPOIECYAIbHOTO KOJEKCY YKpaiHH Cy[ 3a
3asBOI0 y4YaCHHMKa CIpaBu a0o0 3a BIJIACHOI IHILIATUBU MOXE OIVISIHYTH BeO-
calT(CTOpIHKY), 1HII Miclsd 30€peKeHHs JaHuX y Mepexi [HTepHeT 13 MeToro
BCTAHOBJICHHs Ta (DIKCYyBaHHSA iX 3MicTy. Takui WiAXiA BIANOBIIA€ CYyYaCHUM
CBITOBUM TEHJEHIISIMH Ji0epanizaiii BUMOT JO JOIMYCTUMOCTI JIOKa3iB, IO
BUPAXKAETHCS B HAJaHHI CYAJIl MOXIJIHMBOCTI CAaMOCTIMHO IOCHIAUTH E€JIEKTPOHHUM
JI0Ka3 Ta 3TOJIOM OILIHUTH WMOTr0 3HAYYIIICTh 13 METOI MPaBUIBHOTO PO3TISIAY
CIIpaBu.[6]

[lepenOayeni  YMHHMM  3aKOHOJABCTBOM  crmocoOW  30upaHHS  Ta
IPOLIECYATbHOTO 3aKPIMJICHHS JI0Ka31B HE B1IOOpaXKalOTh peallii CydyacHOTO JI0Ka3iB
HE BiIOOpaXKalOTh pealli ~ Cy4yaCHOTO CBITY Ta HE BpPaXxOBYIOTh CHEHHU(IKY
€JIEKTPOHHHUX 3ac001B JoKa3zyBaHHs. [lepcrniekTuBaMu moambInX po3poOoK y IIbOMY
HampsiMi € JIOCHI/DKEHHSI CIMOCO0IB 30MpaHHS Ta MPOIECYaJbHOTO 3aKpIIICHHS
€JIEKTPOHHUX JIOKa3iB IiJl Yac po3MJIsy OKPEMUX KaTeropiil cmpas, aHami3
OCOOMBOCTEM MOCHIDKEHHS W OIIHKMA E€JIeKTPOHHMX JO0Ka3iB, a TaKOX BUBUYCHHS
CBITOBOTO JIOCBIY 3apyOiKHUX KpaiH y 30upaHHi Ta ¢ikcallii eIeKTPOHHHUX JOKa3iB Yy
MeXax IUBLTBHOTO CYJOYNHCTBA.
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HaByamawWiowoBOro 1| H
YHIi BepcuTtTeTy pepxaBHOI

OmHuM 13 HAWMHEOOX1JHIIIINX €JIEMEHTIB MOBHOIIIHHOTO KUTTSI OCOOHUCTOCTI € 11
PO3yMOBa JiSTIBHICTB, 32 IOTIOMOTOIO SIKO1 CTBOPIOIOTHCS BC1 OaratcTBa CyCIiJIbCTBA.
Bona mae 3Mory mrouH1 PO3KPUTH Ta pealli3yBaTH CBOi 3710HOCTI Ta IHTEJIEKT, SKi
e 3 HaWJaBHIMIMX YaciB BUCOKO I[IHYBajauCh. Tak, BJKE 3a CTapuX 4YaciB ICHYBaB
MEBHUM MEXaHI3M 3aXHUCTy aBTOPCHKOTO TpaBa, SKUA JO3BOJISIB  aBTOPY
JTTEpaTypHOr0, MHUCTEIBKOr0 ab0 HAyKOBOTO TBOPY OTpPUMAaTH MOPAIbHUN 1
MarepiaabHUI 3UCK Bl CTBOPEHOTO HUM.

CporojiHi, B yMOBaxX PHUHKOBUX BIJJTHOCHH, PE3yJIbTaTHU TBOPYOI IISIIBHOCTI
CTal0Th TOBAPOM, 1[0 IPUHOCUTH JI0X1J1 Horo TBOPItO. Pa3om 3 TUM pO3BUTOK Pi3HUX
chep TBOpPUOCTI Mae OCOOJIMBE 3HAUEHHS [Ji1 BChOIO CYCIUIBCTBA, OCKUIBKH
TEHJICHI[IT PO3BUTKY HAayKU 1 KyJbTypH, OCOOJTUBO y Apyrii monoBuHi XX CT. Ta Ha
nouatky XXI cT., cBiI4aTh Mpo Te, 110 JIIOJICTBO Y CBOEMY PO3BUTKY MIAIMIILIO J0
TI€El MEX1, KOJU MOAAIBIIMK mporpec Oyae 3yMOBIIOBAaTUCA CaM€ PO3YMOBOIO
TISUTBHICTIO CYCIIBCTBA, CKIJIAJIAl0uM KyJIbTypHHMM cmanok Hamii. Came ToMy Yy
30€peKEeHHI TBOPUMX 3J00yTKIB Ta 3aXHCTI 1HTEPECIB iX TBOPIIIB 3allIKaBJICHI HE
TIJIKU BOHU CaMi, a i CYCIIUJIBCTBO Y LIJIOMY.

3 yTBOpEeHHSIM YKpaiHU K CAMOCTIMHOT JIep>KaBu 1 OpIEHTAIIIEIO 11 HAa PO3BUTOK
PUHKOBHUX BIJIHOCHH CTaB BIJIUYBAaTHUCS HEIOCTATHIM PiBEHb OXOPOHU aBTOPCHKOTO
npaBa. Bona Bxxe 3poOuia 3HaYyHI KPOKM Ha INUIAXY JIO TapMOHI3aIli CBOTO
3aKOHOJAaBCTBa 13 HOpMmamu €Bpomneiicbkoro Coro3y. BiamoBigHO [0 MiANMCAHUX
yrog y cdepi OXOpOHM 1 3aXUCTy IHTENEKTYaJIbHOi BJIACHOCTI, OyJIM TPUNUHSATI
BOXJIMBI 3aKOHU Ta IMiJI3aKOHHI aKkTH. Tak, 3aXUCT MpaB Ta 3aKOHHUX 1HTEPECIB
cy0’€KTIB aBTOPCHKOI'O TIpaBa BUKOHYETHCS IUIIXOM IMepe10auyeHuX 3aKOHOM 3aXO0/IiB
13 iX BU3HAHHS Ta TOHOBJICHHS, MPUIWHEHHS iX MOPYIIEHHS, 3aCTOCYBaHHS 0
MPaBOTIOPYIIIHUKIB ~ 3aXO/iB IOpUAWYHOI BiamoBimaimsHOCTI. I[Ipote, mpaBoBe
peryJitoBaHHS BITHOCUH y cepl IHTEICKTyaIbHOI BJIACHOCTI MOMITHO BIJICTA€ BI
MDKHapomHux ctamaptiB [1, c¢. 129]. Tomy BuHUMKIA mOoTpebda y 3MiHI YUHHOTO

3aKOHOJABCTBA 1 MPHUBEACHHS HOTO Yy BIJAMOBIAHICTH 3 MDKHAPOJIHUM PIBHEM 3aIsl
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3aXUCTY IHTEPECIB aBTOPIB Ta IHIIMX TBOPIIB IHTEIEKTYaJIbHUX TOBApiB 1 MOCIYT
IIUISIXOM HaJaHHS iM MIEBHUX IpaB, 0 JO3BOJISIIOTH iM KOHTPOJIFOBATH BUKOPHUCTAHHS
iXHBOI TBOPUOT AISITBLHOCTI.

Ha cporogni HaWMONMIMPEHINMIUMHA TOPYIICHHIMHA aBTOPCHKOTO TpaBa €
PaBOMOPYILIEHHS, MOB’S3aH1 3 HE3AKOHHUM BUKOPUCTAaHHSIM BUKJIIOYHUX MaHOBHUX
npaB aBTOPIB TBOPIB, OCOOMCTUX HEMAMHOBHX MpaB aBTOpPa, 30KpeMa: aBTOPCHKE
MpaBo, MpaBO Ha MyOJiYHE BUKOPHUCTAHHS TBOPY, MPABO Ha iM’si, MPAaBO Ha 3aXHCT
CBOET pernyTali Ta He3aKOHHE PO3IMOBCIOI)KEHHS TBOPIB.

Cnocobu 3axucTy aBTOPCHKUX MpaB, MependayeHi 3aKOHOJABCTBOM, MOKHA
KJIacu(PiKyBaTH 3a PI3HUMHU KPUTEPISIMU:

- 3aXOJM 3aXMCTy 1 3aXOJM BIJMOBINAIBHOCTI (32 MiJCTaBOIO 3aCTOCYBaHHS,

COLIIAJIbBHUM NPU3HAYECHHSIM 1 BUKOHYBAaHUMHU (DYHKIIISIMU);

- BIJIHOBIIIOIOYi, TPHUIMHSIOUlI CIIOCOOM, CIpsIMOBaHI Ha BU3HAHHS TMpaBa (3a

(GYHKII0HATBHOIO CIPSIMOBAHICTIO);

- JIOTOBIpHI, MO03aJ0TrOBIpHI 1 KOMOIHOBaHI CIIOCOOM 3axHUCTy (32 METOJ0M

BCTaHOBJICHHS) TOLIO.

Opnak, y TaHOMY KJIK0Y1 BATOMUM BUIAETHCS TOW (PaKT, 110 BITHOCUHU y cepi
aBTOPCHKOTO TpaBa BKIIIOYAIOTH K B3a€EMUHHM MDK TPOMaJsTHAMH Ta HOPUIAUYHUMU
ocobamu, Tak 1 MDKJEp>KaBHY Koolepallito. AJKe MpaBa Ha pe3yJbTaTH aBTOPCHKOTO
MpaBa HE € €KCTEPUTOPIaIbHUMH, TOOTO 3a BIJICYTHOCTI CHEIIaIbHUX MIXKHAPOIHUX
yroj mpaBa, Kl BUHAIOTHCSA y MEXKaxX OJIHIET JepiKaBH, JJIS 1HIIMX KpaiH (paKkTUIHO
He iICHyBaTUMYyTh [ 1, c. 130]. BapTo Tako>X HarojaocuTH Ha MpobJieMi HEBUUEPITHOCTI
00'€KTIB aBTOPCHKOTO MpaBa, OCKUIBKU y CYJ0BIiM MPAKTHUIIl 1€ YaCTO MPU3BOJAUTH JI0
BIIMOBU aBTOpPaM TBOPIB y HAaJlaHHI OXOPOHHM iX aBTOPCHKWX MpaB JUIIE HA TIH
MiJCTaBl, 10 TaKUX TBOPIB HEMae y mepeiniky. Tomy AOmiabHO Oysio O JeTalbHO
OXapaKTEepU3yBaTU KOXXEH OO0'€KT aBTOPCHKOTO TMpaBa, SKOK OXOPOHOK BIH
KOPHUCTYETHCS, Ta 3pOOUTH BUUEPITHUN TTEPETiK 00'€KTIB aBTOPCHKUX TIPAB.

Tox KOMIUIEKCHE BUBYCHHSI 3a3HAUYCHHUX ACIICKTIB MAa€ BaXKJIMBE TCOPETUIHE I
MpaKTUYHE 3HAYEHHS, OCKIJIbKU CIpPHUSE€ CTBOPEHHIO JI€BUX 3aX0JIB OOpOTHOM 3

pI3HOMaHITHUMH (opMaMu TMOPYIIEHh Ta OXOPOHI aBTOPChKUX TipaB. A 3
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ypaxyBaHHSIM MDKHApOJAHOTO JOCBIAYy IPAaBOBOIO pETYJIIOBAHHS, 3aKOPAOHHOI
MPaKTUKU W HaIllIOHATBHUX TPAAMII, HEOOXITHO CIpOOYyBaTH MOBEPHYTH IOBAry 10
mpaBa W 3aKOHOJABCTBA MNUIAXOM (OPMYBaHHS €IMHOI JIepKaBHOI M IPaBOBOL
MOJIITUKY, siKa 3a0e3mneunia O HaleKHI YMOBHU pealti3allii i OXOPOHHU IpaB 1 3aKOHHUX
1HTEpECIB SIK CaMUX aBTOPIB, TAK 1 IHIIHUX CyO’ €KTIB IUBUILHO-MIPABOBUX BIIHOCHH [2,
c. 44].

OTxe, MOKHA 3pOOUTH BUCHOBOK, 110 Ha CHOTOJIHI YHIBEPCAIbHOI MOJIEINI, sIKa
0 3albesneuyBana HaJleKHUM PIBEHb 3aXUCTy aBTOPChbKOro mpasa Hemae. Lle
MOSICHIOETBCSI TUM, IMO: MO-TepIle, BiAOYBA€TbCA CTPIMKHA PO3BUTOK BIAHOCHH Y
naHid cdepi, MO0 OPU3BOJIUTH 0 TOTO, 10 3aKOHOAABCTBO HE BCTUTa€ HAJIC)KHUM
YMHOM 3aKpIIUTH BUMOTH, Kl BUCYBAIOThCS CYCHUIBCTBOM; MO-APYyTe, X0ua B JaHUN
yac 1 ICHy€ 3aKOHOJIaBya 0a3a i peaabHOI OXOPOHM i peryJtoBaHHs NUTaHb y chepi
aBTOPCTBA, 111 3aKOHU HE MIATPUMYIOTHCS HAJICKHUMHU JISIMH 3 OOKY nepkaBu. To0To,
MOBa ijxe mpo mpoOieMH MpaBO3acTOCYBaHHS, SKI y CBOIO YEpPry TaKOX
MOPOJKYIOTh, SIK HACIIJIOK, TOPYIIEHHS IIPaB 1HTEJIEKTYyaIbHOI BIACHOCTI 1, 30KpEMa,
aBTOPCHKOTO Tpasa [3, c. 2].
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